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EC - Bananas III (US)

EC - Hormones

EC - Poultry

EC - Sardines

EC - Sardines

EC - Seal Products

EC - Seal Products

EC - Selected Customs
Matters
EC - Tariff Preferences

EC - Trademarks and
Geographical Indications
(Australia)

EC and certain member
States - Large Civil Aircraft

EC and certain member
States — Large Civil Aircraft

EC and certain member
States - Large Civil Aircraft
(Article 21.5 - US)

EU - Biodiesel (Indonesia)
EU - Energy Package

India - Agricultural Products

India - Agricultural Products

India - Autos

India - Solar Cells

Indonesia - Autos

Indonesia - Chicken

Indonesia — Import

Licensing Regimes

Japan - Alcoholic Beverages
II

Panel Report, European Communities - Regime for the Importation, Sale and
Distribution of Bananas, Complaint by the United States, WT/DS27/R/USA,
adopted 25 September 1997, as modified by Appellate Body Report
WT/DS27/AB/R, DSR 1997:11, p. 943

Appellate Body Report, European Communities — Measures Concerning Meat
and Meat Products (Hormones), WT/DS26/AB/R, WT/DS48/AB/R, adopted

13 February 1998, DSR 1998:1I, p. 135

Appellate Body Report, European Communities — Measures Affecting the
Importation of Certain Poultry Products, WT/DS69/AB/R, adopted 23 July 1998,
DSR 1998:V, p. 2031

Appellate Body Report, European Communities — Trade Description of Sardines,
WT/DS231/AB/R, adopted 23 October 2002, DSR 2002:VIII, p. 3359

Panel Report, European Communities — Trade Description of Sardines,
WT/DS231/R and Corr.1, adopted 23 October 2002, as modified by

Appellate Body Report WT/DS231/AB/R, DSR 2002:VIII, p. 3451

Appellate Body Reports, European Communities — Measures Prohibiting the
Importation and Marketing of Seal Products, WT/DS400/AB/R /
WT/DS401/AB/R, adopted 18 June 2014, DSR 2014:1, p. 7

Panel Reports, European Communities - Measures Prohibiting the Importation
and Marketing of Seal Products, WT/DS400/R and Add.1 / WT/DS401/R and
Add.1, adopted 18 June 2014, as modified by Appellate Body Reports
WT/DS400/AB/R / WT/DS401/AB/R, DSR 2014:1I, p. 365

Appellate Body Report, European Communities — Selected Customs Matters,
WT/DS315/AB/R, adopted 11 December 2006, DSR 2006:1X, p. 3791

Panel Report, European Communities — Conditions for the Granting of Tariff
Preferences to Developing Countries, WT/DS246/R, adopted 20 April 2004, as
modified by Appellate Body Report WT/DS246/AB/R, DSR 2004:11I, p. 1009
Panel Report, European Communities — Protection of Trademarks and
Geographical Indications for Agricultural Products and Foodstuffs, Complaint by
Australia, WT/DS290/R, adopted 20 April 2005, DSR 2005:X, p. 4603
Appellate Body Report, European Communities and Certain Member States -
Measures Affecting Trade in Large Civil Aircraft, WT/DS316/AB/R, adopted

1 June 2011, DSR 2011:I, p. 7

Panel Report, European Communities and Certain Member States — Measures
Affecting Trade in Large Civil Aircraft, WT/DS316/R, adopted 1 June 2011, as
modified by Appellate Body Report WT/DS316/AB/R, DSR 2011:1I, p. 685
Panel Report, European Communities and Certain Member States — Measures
Affecting Trade in Large Civil Aircraft — Recourse to Article 21.5 of the DSU by
the United States, WT/DS316/RW and Add.1, adopted 28 May 2018, as
modified by Appellate Body Report WT/DS316/AB/RW, DSR 2018:VI, p. 2519
Panel Report, European Union - Anti-Dumping Measures on Biodiesel from
Indonesia, WT/DS480/R and Add.1, adopted 28 February 2018, DSR 2018:1I,
p. 605

Panel Report, European Union and its member States — Certain Measures
Relating to the Energy Sector, WT/DS476/R and Add.1, circulated to WTO
Members 10 August 2018, appealed 21 September 2018

Appellate Body Report, India — Measures Concerning the Importation of Certain
Agricultural Products, WT/DS430/AB/R, adopted 19 June 2015, DSR 2015:V,
p. 2459

Panel Report, India - Measures Concerning the Importation of Certain
Agricultural Products, WT/DS430/R and Add.1, adopted 19 June 2015, as
modified by Appellate Body Report WT/DS430/AB/R, DSR 2015:V, p. 2663
Panel Report, India — Measures Affecting the Automotive Sector, WT/DS146/R,
WT/DS175/R, and Corr.1, adopted 5 April 2002, DSR 2002:V, p. 1827

Panel Report, India - Certain Measures Relating to Solar Cells and Solar
Modules, WT/DS456/R and Add.1, adopted 14 October 2016, as modified by
Appellate Body Report WT/DS456/AB/R, DSR 2016:1V, p. 1941

Panel Report, Indonesia — Certain Measures Affecting the Automobile Industry,
WT/DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R, Corr.1 and Corr.2, adopted
23 July 1998, and Corr.3 and Corr.4, DSR 1998:VI, p. 2201

Panel Report, Indonesia - Measures Concerning the Importation of Chicken
Meat and Chicken Products, WT/DS484/R and Add.1, adopted

22 November 2017, DSR 2017:VIII, p. 3769

Appellate Body Report, Indonesia — Importation of Horticultural Products,
Animals and Animal Products, WT/DS477/AB/R, WT/DS478/AB/R, and Add.1,
adopted 22 November 2017, DSR 2017:VII, p. 3037

Appellate Body Report, Japan - Taxes on Alcoholic Beverages, WT/DS8/AB/R,
WT/DS10/AB/R, WT/DS11/AB/R, adopted 1 November 1996, DSR 1996:1, p. 97
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Japan - Alcoholic
Beverages II

Japan - Film

Japan - Semi-Conductors
Korea - Alcoholic Beverages
Korea - Commercial Vessels
Korea - Dairy

Korea - Pneumatic Valves
(Japan)

Korea - Radionuclides
Korea - Various Measures
on Beef

Korea - Various Measures
on Beef

Mexico — Taxes on Soft
Drinks

Philippines - Distilled Spirits

Philippines - Distilled Spirits

Russia - Railway Equipment

Russia — Railway Equipment

Russia — Tariff Treatment

Thailand - Cigarettes

(Philippines)

Thailand - Cigarettes
(Philippines)

Thailand - Cigarettes
(Philippines)
(Article 21.5 - Philippines)

Turkey - Pharmaceutical
Products (EU)

US - 1916 Act

US - 1916 Act

US - Animals

Panel Report, Japan - Taxes on Alcoholic Beverages, WT/DS8/R, WT/DS10/R,
WT/DS11/R, adopted 1 November 1996, as modified by Appellate Body Report
WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, DSR 1996:1, p. 125

Panel Report, Japan — Measures Affecting Consumer Photographic Film and
Paper, WT/DS44/R, adopted 22 April 1998, DSR 1998:1V, p. 1179

GATT Panel Report, Japan - Trade in Semi-Conductors, L/6309, adopted

4 May 1988, BISD 355/116

Appellate Body Report, Korea — Taxes on Alcoholic Beverages, WT/DS75/AB/R,
WT/DS84/AB/R, adopted 17 February 1999, DSR 1999:1I, p. 3

Panel Report, Korea — Measures Affecting Trade in Commercial Vessels,
WT/DS273/R, adopted 11 April 2005, DSR 2005:VII, p. 2749

Appellate Body Report, Korea — Definitive Safeguard Measure on Imports of
Certain Dairy Products, WT/DS98/AB/R, adopted 12 January 2000, DSR 2000:1,
p. 3

Appellate Body Report, Korea - Anti-Dumping Duties on Pneumatic Valves from
Japan, WT/DS504/AB/R and Add.1, adopted 30 September 2019, DSR 2019:XI,
p. 5637

Appellate Body Report, Korea — Import Bans, and Testing and Certification
Requirements for Radionuclides, WT/DS495/AB/R and Add.1, adopted

26 April 2019, DSR 2019:VII, p. 3653

Appellate Body Report, Korea — Measures Affecting Imports of Fresh, Chilled
and Frozen Beef, WT/DS161/AB/R, WT/DS169/AB/R, adopted 10 January 2001,
DSR 2001:I, p. 5

Panel Report, Korea — Measures Affecting Imports of Fresh, Chilled and Frozen
Beef, WT/DS161/R, WT/DS169/R, adopted 10 January 2001, as modified by
Appellate Body Report WT/DS161/AB/R, WT/DS169/AB/R, DSR 2001:1I, p. 59
Panel Report, Mexico — Tax Measures on Soft Drinks and Other Beverages,
WT/DS308/R, adopted 24 March 2006, as modified by Appellate Body Report
WT/DS308/AB/R, DSR 2006:1I, p. 43

Appellate Body Reports, Philippines — Taxes on Distilled Spirits,
WT/DS396/AB/R / WT/DS403/AB/R, adopted 20 January 2012, DSR 2012:VIII,
p. 4163

Panel Reports, Philippines — Taxes on Distilled Spirits, WT/DS396/R /
WT/DS403/R, adopted 20 January 2012, as modified by Appellate Body Reports
WT/DS396/AB/R / WT/DS403/AB/R, DSR 2012:VIII, p. 4271

Appellate Body Report, Russia — Measures Affecting the Importation of Railway
Equipment and Parts Thereof, WT/DS499/AB/R and Add.1, adopted

5 March 2020

Panel Report, Russia — Measures Affecting the Importation of Railway
Equipment and Parts Thereof, WT/DS499/R and Add.1, adopted 5 March 2020,
as modified by Appellate Body Report WT/DS499/AB/R

Panel Report, Russia — Tariff Treatment of Certain Agricultural and
Manufacturing Products, WT/DS485/R, Add.1, Corr.1, and Corr.2, adopted

26 September 2016, DSR 2016:1V, p. 1547

Appellate Body Report, Thailand - Customs and Fiscal Measures on Cigarettes
from the Philippines, WT/DS371/AB/R, adopted 15 July 2011, DSR 2011:1V,

p. 2203

Panel Report, Thailand — Customs and Fiscal Measures on Cigarettes from the
Philippines, WT/DS371/R, adopted 15 July 2011, as modified by Appellate Body
Report WT/DS371/AB/R, DSR 2011:1V, p. 2299

Panel Report, Thailand — Customs and Fiscal Measures on Cigarettes from the
Philippines — Recourse to Article 21.5 of the DSU by the Philippines,
WT/DS371/RW and Add.1, circulated to WTO Members 12 November 2018,
appealed 9 January 2019

Final Panel Report as issued to the parties in Turkey — Certain Measures
Concerning the Production, Importation and Marketing of Pharmaceutical
Products, attached to Tirkiye's notice of recourse to arbitration (WT/DS583/12
and Add.1)

Appellate Body Report, United States — Anti-Dumping Act of 1916,
WT/DS136/AB/R, WT/DS162/AB/R, adopted 26 September 2000, DSR 2000:X,
p. 4793

Panel Reports, United States — Anti-Dumping Act of 1916, WT/DS136/R and
Corr.1 (EC) / WT/DS162/R and Add.1 (Japan), adopted 26 September 2000,
upheld by Appellate Body Report WT/DS136/AB/R, WT/DS162/AB/R, DSR
2000:X, p. 4593 / DSR 2000:X, p. 4831

Panel Report, United States — Measures Affecting the Importation of Animals,
Meat and Other Animal Products from Argentina, WT/DS447/R and Add.1,
adopted 31 August 2015, DSR 2015:VIII, p. 4085
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https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS169/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS161/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS169/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS308/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS396/AB/R%20&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS403/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS396/R%20&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS403/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS499/AB/R*%20&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS499/R*%20&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS485/R*%20&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS371/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS371/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS371/RW*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?MetaCollection=WTO&SymbolList=WT%2fDS583%2f12*&Language=ENGLISH&SearchPage=FE_S_S001&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS136/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS162/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS136/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS162/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS447/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
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Short Title Full Case Title and Citation

US - Anti-Dumping and
Countervailing Duties
(China)

US - Clove Cigarettes

US - Clove Cigarettes

US - Continued Zeroing

US - Continued Zeroing

USs - CoOoL

US - COOL

US - CoOoL
(Article 21.5 — Canada and
Mexico)

US - COOL (Article 21.5 -
Canada and Mexico)

US - Corrosion-Resistant
Steel Sunset Review

US - Countervailing
Measures (China)

(Article 21.5 - China)
US - FSC

US - FsC

US - FSC
(Article 21.5 - EC)

US - FSC
(Article 21.5 - EC)

US - Gambling

US - Gasoline

US - Gasoline

US - Large Civil Aircraft
(2" complaint)

US - Large Civil Aircraft
(2" complaint)

US - Origin Marking
(Hong Kong, China)

Appellate Body Report, United States - Definitive Anti-Dumping and
Countervailing Duties on Certain Products from China, WT/DS379/AB/R,
adopted 25 March 2011, DSR 2011:V, p. 2869

Appellate Body Report, United States — Measures Affecting the Production and
Sale of Clove Cigarettes, WT/DS406/AB/R, adopted 24 April 2012, DSR
2012:XI, p. 5751

Panel Report, United States — Measures Affecting the Production and Sale of
Clove Cigarettes, WT/DS406/R, adopted 24 April 2012, as modified by
Appellate Body Report WT/DS406/AB/R, DSR 2012:XI, p. 5865

Appellate Body Report, United States — Continued Existence and Application of
Zeroing Methodology, WT/DS350/AB/R, adopted 19 February 2009, DSR
2009:11I, p. 1291

Panel Report, United States — Continued Existence and Application of Zeroing
Methodology, WT/DS350/R, adopted 19 February 2009, as modified as
Appellate Body Report WT/DS350/AB/R, DSR 2009:1III, p. 1481

Appellate Body Reports, United States — Certain Country of Origin Labelling
(COOL) Requirements, WT/DS384/AB/R / WT/DS386/AB/R, adopted

23 July 2012, DSR 2012:V, p. 2449

Panel Reports, United States — Certain Country of Origin Labelling (COOL)
Requirements, WT/DS384/R / WT/DS386/R, adopted 23 July 2012, as modified
by Appellate Body Reports WT/DS384/AB/R / WT/DS386/AB/R, DSR 2012:VI,
p. 2745

Appellate Body Reports, United States — Certain Country of Origin Labelling
(COOL) Requirements — Recourse to Article 21.5 of the DSU by Canada and
Mexico, WT/DS384/AB/RW / WT/DS386/AB/RW, adopted 29 May 2015, DSR
2015:1V, p. 1725

Panel Reports, United States — Certain Country of Origin Labelling (COOL)
Requirements - Recourse to Article 21.5 of the DSU by Canada and Mexico,
WT/DS384/RW and Add.1 / WT/DS386/RW and Add.1, adopted 29 May 2015,
as modified by Appellate Body Reports WT/DS384/AB/RW / WT/DS386/AB/RW,
DSR 2015:1V, p. 2019

Appellate Body Report, United States — Sunset Review of Anti-Dumping Duties
on Corrosion-Resistant Carbon Steel Flat Products from Japan,
WT/DS244/AB/R, adopted 9 January 2004, DSR 2004:1, p. 3

Appellate Body Report, United States - Countervailing Duty Measures on
Certain Products from China — Recourse to Article 21.5 of the DSU by China,
WT/DS437/AB/RW and Add.1, adopted 15 August 2019, DSR 2019:1X, p. 4737
Appellate Body Report, United States — Tax Treatment for "Foreign Sales
Corporations"”, WT/DS108/AB/R, adopted 20 March 2000, DSR 2000:I1I,

p. 1619

Panel Report, United States — Tax Treatment for "Foreign Sales Corporations”,
WT/DS108/R, adopted 20 March 2000, as modified by Appellate Body Report
WT/DS108/AB/R, DSR 2000:1V, p. 1675

Appellate Body Report, United States — Tax Treatment for "Foreign Sales
Corporations" — Recourse to Article 21.5 of the DSU by the

European Communities, WT/DS108/AB/RW, adopted 29 January 2002, DSR
2002:1, p. 55

Panel Report, United States — Tax Treatment for "Foreign Sales Corporations" -
Recourse to Article 21.5 of the DSU by the European Communities,
WT/DS108/RW, adopted 29 January 2002, as modified by Appellate Body
Report WT/DS108/AB/RW, DSR 2002:I, p. 119

Appellate Body Report, United States — Measures Affecting the Cross-Border
Supply of Gambling and Betting Services, WT/DS285/AB/R, adopted

20 April 2005, DSR 2005:XII, p. 5663 (and Corr.1, DSR 2006:XII, p. 5475)
Appellate Body Report, United States — Standards for Reformulated and
Conventional Gasoline, WT/DS2/AB/R, adopted 20 May 1996, DSR 1996:1, p. 3
Panel Report, United States — Standards for Reformulated and Conventional
Gasoline, WT/DS2/R, adopted 20 May 1996, as modified by Appellate Body
Report WT/DS2/AB/R, DSR 1996:1, p. 29

Appellate Body Report, United States — Measures Affecting Trade in Large Civil
Aircraft (Second Complaint), WT/DS353/AB/R, adopted 23 March 2012, DSR
2012:1, p. 7

Panel Report, United States — Measures Affecting Trade in Large Civil Aircraft
(Second Complaint), WT/DS353/R, adopted 23 March 2012, as modified by
Appellate Body Report WT/DS353/AB/R, DSR 2012:1I, p. 649

Panel Report, United States — Origin Marking Requirement, WT/DS597/R and
Add.1, circulated to WTO Members 21 December 2022, appealed

26 January 2023



https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS379/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS406/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS406/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS350/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS350/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS384/AB/R%20&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS386/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS384/R%20&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS386/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS384/AB/RW%20&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS386/AB/RW&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS384/RW*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS386/RW*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS244/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS437/AB/RW*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS108/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS108/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS108/AB/RW&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS108/RW&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS285/AB/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS2/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS2/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS353/AB/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS353/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS597/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
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Short Title Full Case Title and Citation

US - Poultry (China)

US - Ripe Olives from Spain

US - Shrimp

US - Shrimp (Ecuador)

US - Softwood Lumber VII

US - Tax Incentives

US - Tax Incentives

US - Tuna II (Mexico)

US - Tuna II (Mexico)

US - Tuna II (Mexico)
(Article 21.5 - Mexico)

US - Tuna II (Mexico)
(Article 21.5 — Mexico)

US - Tuna II (Mexico)
(Article 21.5 — Mexico II)

US - Upland Cotton

US - Upland Cotton
(Article 21.5 - Brazil)

US - Washing Machines

US - Wool Shirts and
Blouses

Panel Report, United States — Certain Measures Affecting Imports of Poultry
from China, WT/DS392/R, adopted 25 October 2010, DSR 2010:V, p. 1909
Panel Report, United States — Anti-Dumping and Countervailing Duties on Ripe
Olives from Spain, WT/DS577/R and Add.1, adopted 20 December 2021
Appellate Body Report, United States — Import Prohibition of Certain Shrimp
and Shrimp Products, WT/DS58/AB/R, adopted 6 November 1998, DSR
1998:VII, p. 2755

Panel Report, United States — Anti-Dumping Measure on Shrimp from Ecuador,
WT/DS335/R, adopted on 20 February 2007, DSR 2007:1I, p. 425

Panel Report, United States — Countervailing Measures on Softwood Lumber
from Canada, WT/DS533/R and Add.1, circulated to WTO Members

24 August 2020, appealed 28 September 2020

Appellate Body Report, United States — Conditional Tax Incentives for Large
Civil Aircraft, WT/DS487/AB/R and Add.1, adopted 22 September 2017, DSR
2017:V, p. 2199

Panel Report, United States — Conditional Tax Incentives for Large Civil Aircraft,
WT/DS487/R and Add.1, adopted 22 September 2017, as modified by
Appellate Body Report WT/DS487/AB/R, DSR 2017:V, p. 2305

Appellate Body Report, United States - Measures Concerning the Importation,
Marketing and Sale of Tuna and Tuna Products, WT/DS381/AB/R, adopted

13 June 2012, DSR 2012:1V, p. 1837

Panel Report, United States — Measures Concerning the Importation, Marketing
and Sale of Tuna and Tuna Products, WT/DS381/R, adopted 13 June 2012, as
modified by Appellate Body Report WT/DS381/AB/R, DSR 2012:1V, p. 2013
Appellate Body Report, United States - Measures Concerning the Importation,
Marketing and Sale of Tuna and Tuna Products - Recourse to Article 21.5 of the
DSU by Mexico, WT/DS381/AB/RW and Add.1, adopted 3 December 2015, DSR
2015:X, p. 5133

Panel Report, United States — Measures Concerning the Importation, Marketing
and Sale of Tuna and Tuna Products — Recourse to Article 21.5 of the DSU by
Mexico, WT/DS381/RW, Add.1 and Corr.1, adopted 3 December 2015, as
modified by Appellate Body Report WT/DS381/AB/RW, DSR 2015:X, p. 5409
and DSR 2015:XI, p. 5653

Panel Reports, United States — Measures Concerning the Importation, Marketing
and Sale of Tuna and Tuna Products — Recourse to Article 21.5 of the DSU by
the United States, WT/DS381/RW/USA and Add.1 / United States — Measures
Concerning the Importation, Marketing and Sale of Tuna and Tuna Products -
Second Recourse to Article 21.5 of the DSU by Mexico, WT/DS381/RW?2 and
Add.1, adopted 11 January 2019, as upheld by Appellate Body Report
WT/DS381/AB/RW/USA / WT/DS381/AB/RW2, DSR 2019:III, p. 1315
Appellate Body Report, United States — Subsidies on Upland Cotton,
WT/DS267/AB/R, adopted 21 March 2005, DSR 2005:1, p. 3

Appellate Body Report, United States - Subsidies on Upland Cotton - Recourse
to Article 21.5 of the DSU by Brazil, WT/DS267/AB/RW, adopted 20 June 2008,
DSR 2008:1III, p. 809

Panel Report, United States — Anti-Dumping and Countervailing Measures on
Large Residential Washers from Korea, WT/DS464/R and Add.1, adopted

26 September 2016, as modified by Appellate Body Report WT/DS464/AB/R,
DSR 2016:V, p. 2505

Appellate Body Report, United States — Measure Affecting Imports of Woven
Wool Shirts and Blouses from India, WT/DS33/AB/R, adopted 23 May 1997, and
Corr.1, DSR 1997:1, p. 323



https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS392/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS577/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS58/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS335/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS533/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS487/AB/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS487/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS381/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS381/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS381/AB/RW*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS381/RW*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS381/RW/USA*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS381/RW2*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS267/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS267/AB/RW&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS464/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS33/AB/R*&Language=English&Context=ScriptedSearches&languageUIChanged=true
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Directive 2003/30/EC

European Parliament Report,
FINAL A5-0244/2002

Fuel Quality Directive

TNO Report 2013

French Parliament Report n.
2609

UFOP Global Market Supply
2020/2021

Press article,
11 January 2019

Directive 2003/30/EC of the European Parliament and of the
Council of 8 May 2003 on the promotion of the use of biofuels or
other renewable fuels for transport, OJ L 123, 17.5.2003, p. 42—
46 (ES, DA, DE, EL, EN, FR, IT, NL, PT, FI, SV) [consolidated
version]

Report of the Parliament on the proposal for a directive of the
European Parliament and of the Council on the promotion of the
use of biofuels for transport (COM(2001) 547 - C5-0684/2001 —
2001/0265(C0OD)), 20 June 2002, FINAL A5-0244/2002
Directive 2009/30/EC of the European Parliament and of the
Council of 23 April 2009 amending Directive 98/70/EC as
regards the specification of petrol, diesel and gas-oil and
introducing a mechanism to monitor and reduce greenhouse gas
emissions and amending Council Directive 1999/32/EC as
regards the specification of fuel used by inland waterway vessels
and repealing Directive 93/12/EEC. [consolidated version]

TNO Report, "Options to increase EU biofuels volumes beyond
the current blending limits", 2013

Commission decision C(2015) 405 final of 23 January 2015 in
Case M.7417 - Sime Darby/New Britain Palm Oil

Austria's reporting under Article 7a of the Fuel Quality Directive
for 2019

Czech Republic's reporting under Article 7a of the Fuel Quality
Directive for 2019

Denmark's reporting under Article 7a of the Fuel Quality
Directive for 2018

Excerpt from the website of Preem, a Swedish fuel company
Midttun, Knut Myrum Naess, and Proadpran Boonprasurd Piccini
"Biofuel Policy and Industrial Transition—A Nordic Perspective" in
Energies 2019, 12(14), 2740

Report of the French Parliament n. 2609 of 22 January 2020, p.
52

French Parliament, Amendment 2267

Eni press release of 15 April 2021: "Eni: New Systems Installed
at the Venice Biorefinery to Eliminate Palm Oil Entirely"

Press article from Argusmedia of 11 September 2020: "Spain's
climate bill threatens biofuel projects: Repsol"

Total's webpage (accessed on 22 April 2021): "GRANDPUITS: A
ZERO-CRUDE PLATFORM BY 2024" .

Total's webpage (accessed on 22 April 2021): "LA MEDE: A
MULTIPURPOSE FACILITY FOR THE ENERGIES OF TOMORROW"
Press article of 1 April 2021 from Le Monde "Total condamné a
revoir son étude d'impact sur l'utilisation de I'huile de palme
dans une raffinerie"

Edward O. Wilson, "The loss of biodiversity is a tragedy", United
Nations Educational, Scientific and Cultural Organization
(unesco.org), 9 February 2010

ETC/CME Eionet Report, Greenhouse gas intensities of road
transport fuels in the EU in 2018 - Monitoring under the Fuel
Quality Directive, November 2020

UFOP, Global Market Supply 2020/2021, European and world
demand for biomass for the purpose of biofuel production in
relation to supply in food and feedstuff markets

Press article from L'info Durable, 11 January 2019

Commission decision C(2017) 756 final of 6 February 2017 in
Case M.8199 - Bunge/European Oilseed Processing Facilities
Biodiesel Standards in various EU member States (website
accessed 25 April 2021)

Jukka Miettinen et al, From carbon sink to carbon source:
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1 INTRODUCTION
1.1 Complaint by Indonesia

1.1. On 9 December 2019, Indonesia requested consultations with the European Union pursuant to
Article 4 of the Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU),
Article XXII of the General Agreement on Tariffs and Trade 1994 (GATT 1994), Article 14 of the
Agreement on Technical Barriers to Trade (TBT Agreement) and Article 30 of the Agreement on
Subsidies and Countervailing Measures (SCM Agreement) regarding the measures and claims set
out below.!

1.2. Consultations were held on 19 February 2020 but failed to resolve the dispute.
1.2 Panel establishment and composition

1.3. On 18 March 2020, Indonesia requested the establishment of a panel pursuant to Articles 4.7
and 6 of the DSU, Article XXIII of the GATT 1994, Article 14.1 of the TBT Agreement and Article 30
of the SCM Agreement.? At its meeting on 29 July 2020, the Dispute Settlement Body (DSB)
established a panel pursuant to the request of Indonesia in document WT/DS593/9, in accordance
with Article 6 of the DSU.3

1.4. The Panel's terms of reference are the following:

To examine, in light of the relevant provisions of the covered agreements cited by the
parties to the dispute, the matter referred to the DSB by Indonesia in document
WT/DS593/9 and to make such findings as will assist the DSB in making the
recommendations or in giving the rulings provided for in those agreements.4

1.5. On 2 November 2020, Indonesia requested the Director-General to determine the composition
of the panel, pursuant to Article 8.7 of the DSU. On 12 November 2020, Deputy Director-General
Yonov Frederick Agah, acting in place of the Director-General, composed the Panel as follows:

Chairperson: Mr Manzoor AHMAD

Members: Ms Sarah PATERSON

Mr Arie REICH

1.6. Argentina, Australia, Brazil, Canada, China, Colombia, Costa Rica, Ecuador, Guatemala,
Honduras, India, Japan, the Republic of Korea, Malaysia, Norway, the Russian Federation,
Singapore, Thailand, Tirkiye, and the United States notified their interest in participating in the
Panel proceedings as third parties.>
1.3 Panel proceedings

1.3.1 General

1.7. After consulting with the parties, the Panel adopted its Working Procedures and timetable on
7 December 2020.% Both were modified as needed in the course of the proceedings.

1.8. The Panel held a first substantive meeting with the parties on 26-30 April 2021. A session with
the third parties took place on 27 April 2021. The Panel held a second substantive meeting with the
parties on 13-15 December 2021. For reasons related to the COVID-19 pandemic, as elaborated
further below, both substantive meetings of the Panel with the parties and the third-party session

! Request for consultations by Indonesia, WT/DS593/1.

2 Request for the establishment of a panel by Indonesia, WT/DS593/9 (Indonesia's panel request).
3 DSB minutes of the meeting held on 29 July 2020, WT/DSB/M/443.

4 Constitution note of the Panel, WT/DS593/10, para. 2.

5 Constitution note of the Panel, WT/DS593/10, para. 5.

6 See the Panel's Working Procedures in Annex A-1.



WT/DS593/R

- 28 -

were held remotely. On 31 January 2023, the Panel issued the descriptive part of its Report to the
parties. The Panel issued its Interim Report to the parties on 29 September 2023. The Panel issued
its Final Report to the parties on 15 December 2023.

1.3.2 Additional Working Procedures on Business Confidential Information (BCI)

1.9. Atthe request of Indonesia and after consultation with the parties, the Panel adopted Additional
Working Procedures” on business confidential information (BCI) on 13 January 2021.

1.3.3 Additional Working Procedures for meetings with remote participation

1.10. In light of the prevailing sanitary conditions linked to the COVID-19 pandemic, the Panel
provided in its initial Working Procedures for a possibility to hold substantive meetings with the
parties and the third-party session through remote participation, on which it consulted with the
parties at the organizational meeting.

1.11. On 29 March 2021, the Panel informed the parties that in light of the ongoing COVID-19
pandemic and the impact of the related sanitary measures on the conduct of the proceedings, it
would hold its first substantive meeting with the parties through remote means. To that end, the
Panel adopted Additional Working Procedures governing the modalities of meetings with remote
participation.8

1.12. On 17 November 2021, for the same reasons, the Panel informed the parties that it would
also hold its second substantive meeting with the parties through remote means.

1.3.4 Requests for enhanced third-party rights

1.13. Argentina, Brazil, Colombia and Malaysia presented requests to the Panel to be granted
enhanced third-party rights in the proceedings.® The reasons provided in support of these requests
included commercial, economic, and trade interests; systemic interests in the interpretation and
application of the covered agreements; the applicability of the measures at issue to and their effects
on the requesting Member(s); and providing assistance to the Panel in conducting its examination
of highly technical and scientific questions at issue.

1.14. The Panel provided the parties and third parties with an opportunity to comment on these
requests. The European Union and Indonesia noted that granting additional participatory rights to
third parties rests within the Panel's discretion.!® They considered that such additional rights are not
warranted in this case, and noted that panels have denied such rights!! or have been reluctant to
grant them in the absence of an agreement of the parties to the dispute.!? Indonesia added that it
risked causing a delay in the proceedings and would result in an additional burden on the panel
proceedings.'3 Argentina, Brazil, and China supported granting enhanced third-party rights whereas
the United States expressed support subject to the agreement of both parties.4

1.15. In a communication of 5 March 2021, the Panel declined these requests for enhanced third-
party rights. The Panel noted that panels have the discretion to grant third parties participatory
rights beyond those guaranteed under Article 10 of the DSU, when circumstances so warrant,

7 See the Panel's Additional Working Procedures on Business Confidential Information in Annex A-2.
8 See the Panel's Additional Working Procedures on meetings with remote participation in Annex A-3.
° Malaysia submitted its request on 8 January 2021. The requests by Colombia, Argentina, and Brazil
were received on 15, 22, and 25 January 2021, respectively.
10 Indonesia's comments on the requests for enhanced third-party rights (2 February 2021), para. 7;
European Union's comments on the requests for enhanced third-party rights (2 February 2021), para. 2.
11 European Union's comments on the requests for enhanced third-party rights (2 February 2021),
para. 4.
12 Indonesia's comments on the requests for enhanced third-party rights (2 February 2021), para. 7.
13 Indonesia's comments on the requests for enhanced third-party rights (2 February 2021),
paras. 12-13.
14 | etter from Argentina to the Panel regarding request for enhanced third-party rights
(22 January 2021), cover page; Letter from Brazil to the Panel regarding request for enhanced third-party
rights (25 January 2021), para. 6; China's comments on the requests for enhanced third-party rights
(28 January 2021), para. 2; United States' comments on the requests for enhanced third-party rights
(28 January 2021), para. 2.
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provided that such rights are consistent with the provisions of the DSU and the requirements of due
process.'> The Panel also noted that panels have usually declined to grant additional third-party
rights absent an agreement of the parties!® and have granted such rights over the objection of one
party only in exceptional circumstances.!” The Panel was also mindful that the granting of further
participatory rights to third parties may impose an additional burden on the parties and that the
distinction drawn in the DSU between parties and third parties should not be blurred.

1.16. The Panel, having carefully considered the circumstances invoked in the requests for
enhanced third-party rights, was not persuaded that they had identified the existence of
circumstances warranting a greater level of participation than foreseen in Article 10 of the DSU. The
fact that the Panel may consider issues of systemic interest was not sufficient in its view to justify
according enhanced third-party rights.'® In addition, the requesting third parties had not, in the
Panel's view, demonstrated the existence of specific economic interests or other compelling
circumstances that would require the granting of additional third-party rights over the objection of
both parties.!? In light of the above, the Panel considered that the rights guaranteed under Article 10
of the DSU were sufficient to take account of the third parties' views and interests in the present
dispute at that stage. The Panel noted that these rights included the opportunity to present a written
submission to the Panel, to make a statement at a session reserved for that purpose during the first
substantive meeting with the parties, and to respond to questions from the Panel. Accordingly, the
Panel declined the requests by Argentina, Brazil, Colombia, and Malaysia for enhanced third-party
rights.

1.17. Malaysia renewed its request on 28 April 2021, citing "new compelling circumstances" that
would affect its ability to obtain the establishment of a panel in DS600 and added that "[s]hould the
Panel decide not to grant Malaysia enhanced third-party rights, Malaysia respectfully requests that
the Panel take the new circumstances related to the impasse of the Dispute Settlement Body into
consideration and adjust its timetable in DS593 to allow the arguments made by Indonesia in DS593
and the arguments made by Malaysia in DS600 to be considered concurrently, and for Panel reports
in both cases to be issued at the same time."2? In a communication of 1 June 2021, the Panel noted
that on 28 May 2021, the DSB agreed to establish a panel in DS600 as requested by Malaysia?! and
that the circumstance motivating Malaysia's requests had therefore ceased to exist. Accordingly, the
Panel maintained its decision of 5 March 2021 and declined Malaysia's renewed request for enhanced
third-party rights.22

1.3.5 The establishment of a separate panel in DS600

1.18. On 29 July 2021, the panel in EU and certain member States — Palm Oil (Malaysia) (DS600)
was composed, consisting of the same panelists as this Panel. On 5 August 2021, Malaysia, acting
as the complainant in DS600 and as a third party in DS593, requested harmonization of the two
Panels' timetables. Following that request, the Panel solicited comments from Indonesia and the
European Union.?3 The Panels in both disputes then invited the parties to participate in a joint
organizational meeting in order to seek further views of the parties on the possible harmonization

15 Appellate Body Reports, US - 1916 Act, para. 150; EC - Hormones, para. 154; and US - FSC
(Article 21.5 - EC), para. 243. Panel Report, EC and certain member States — Large Civil Aircraft, para. 7.166.

16 See Panel Reports, EC and certain member States — Large Civil Aircraft, para. 7.167; US - Tuna II
(Mexico) (Article 21.5 — Mexico), para. 1.8; Dominican Republic — Safequard Measures, para. 1.8; China - Rare
Earths, para. 7.9; Argentina — Import Measures, para.1.24; India — Solar Cells, para. 7.35; US - Washing
Machines, para. 1.12; and EU - Biodiesel (Indonesia), Annex D-2.

17 Communication from the panel in Australia - Anti-Dumping Measures on A4 Copy Paper,
WT/DS529/13, para. 1.7.

18 See Panel Reports, US - Large Civil Aircraft (2" complaint), para. 7.17; EC and certain member
States - Large Civil Aircraft, para. 7.167; and China — Rare Earths, paras. 7.8-7.9.

19 The Panel took note of the fact that Malaysia had requested consultations with the European Union, as
indicated in the European Union's comments on the requests for enhanced third-party rights
(2 February 2021), para. 10. See Request for consultations by Malaysia, WT/DS600/1. The Panel considered
that this circumstance did not, in itself, modify its assessment of Malaysia's request for enhanced third-party
rights in the present proceedings.

20 | etter from Malaysia to the Panel regarding its request for enhanced third-party rights
(28 April 2021), pp. 1-2.

21 Request for the establishment of a panel by Malaysia, WT/DS600/6.

22 Communication from the Panel to the parties (1 June 2021).

23 panel communication to the parties regarding panel proceedings in DS593 and DS600
(12 August 2021).
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of the two proceedings and the possibility and extent of any exchange of information between the
parties.?* This joint organizational meeting with remote participation was held on 1 September 2021.

1.19. Inits written communications and in the statement made at the joint organizational meeting,
Malaysia submitted that the appointment by the Director-General of the same panelists to serve on
the two Panels established to examine complaints relating to the same matter calls, by virtue of
Article 9.3 of the DSU, for harmonization of these Panels' timetables.2> In Malaysia's view,
harmonization of the Panels' timetables would ensure, as far as possible, consistency between the
Panel reports and that both complaints are "dispensed with by the Panels effectively and
expediently".2¢ In practical terms, Malaysia proposed postponing the second substantive meeting in
DS593 until it could be held together with the second substantive meeting in DS600.27 According to
Malaysia, harmonizing the timeframes of the two proceedings would not cause undue delays to the
proceedings in DS593 and would be fully in line with the letter and the spirit of Article 9.3 of the
DSU.28 Malaysia also considered that granting enhanced third-party rights to the parties to the two
disputes would allow exchange of information between the two proceedings.2®

1.20. The European Union, the respondent in both disputes, expressed support for the request by
Malaysia to harmonize the panel proceedings in DS593 and DS600.3° The European Union pointed
out that such harmonization efforts would allow Malaysia and the European Union the time necessary
to present and defend their positions and ensure consistency in the outcomes of the two disputes,
which relate to the same matter.3! According to the European Union, the phrase "to the greatest
extent possible" in Article 9.3 of the DSU expresses a preference for harmonizing the timetables of
disputes that concern the same matter and where the same persons serve as panelists.32 The
European Union observed that "the fact that there might not be a situation in which harmonization
was decided which is identical to the present situation" does not preclude harmonizing the
proceedings in DS593 and DS600, especially given the disruptive impact of the COVID-19 pandemic
on the work of the World Trade Organization (WTO) and its Members.33 In the European Union's
view, "[i]t would be appropriate for the Panels in DS593 and DS600 to delay issuing their final
Reports in either case until such time as they have sufficient knowledge of the arguments of the
parties in both cases so as to ensure that no inconsistency arises between the two Reports and both
proceedings are conducted effectively and in an efficient way."3* Finally, the European Union
reiterated its objection to granting enhanced third-party rights in DS593 to Malaysia, as this, in the
European Union's view, would give Malaysia "an unfair advantage against the European Union in
DS600".3>

1.21. Indonesia objected to the request for harmonization of the two proceedings and to providing
a possibility for an exchange of information between the parties to the two disputes. Indonesia
recognized that panels enjoy a margin of discretion in deciding whether and how timetables should
and can be harmonized.3® Indonesia observed, however, that such a decision should balance various
interests, including the need for the prompt settlement of disputes, protecting due process rights of
the parties, ensuring an objective assessment of the matter, as well as the preference for efficiency
and ensuring consistent rulings where separate panels are established to examine complaints related
to the same matter.3” Indonesia relied on the practice of previous panels and the fact that 10 months
separate the establishment of the two Panels to argue that, on balance, harmonizing the two
proceedings would unduly interfere with Indonesia's right to a prompt resolution of the dispute, as

24 panel communication to the parties regarding the joint virtual meeting in DS593 and DS600
(19 August 2021).

25 Malaysia's communication (25 August 2021), para. 7; Malaysia's statement at the joint meeting with
the Panel, paras. 4-5.

26 Malaysia's communication (25 August 2021), para. 10; Malaysia's statement at the joint meeting with
the Panel, para. 5; and Malaysia's communication (6 September 2021), para. 2.

27 Malaysia's statement at the joint meeting with the Panel, para. 6.

28 Malaysia's communication (6 September 2021).

2% Malaysia's statement at the joint meeting with the Panel, para. 7.

30 European Union's communications (5 August 2021 and 3 September 2021).

31 European Union's communication (3 September 2021).

32 European Union's communication (6 September 2021), para. 1.

33 European Union's communication (6 September 2021), para. 2.

34 European Union's communication (6 September 2021), para. 6.

35 European Union's communication (5 August 2021).

36 Indonesia's communication (16 August 2021), paras. 8-9.

37 Indonesia's communication (16 August 2021), paras. 8-9; Indonesia's statement at the joint meeting
with the Panel, para. 17; and Indonesia's communication (2 September 2021), para. 3.
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reflected in Articles 3.3, 12.8, and 12.9 of the DSU.38 Indonesia also observed that ordering the
exchange of information between the parties to both disputes, or holding a joint meeting would, in
effect, result in granting enhanced third-party rights to Malaysia in DS593, to which both Indonesia
and the European Union objected.3° Indonesia argued in this regard that "Article 9.3 of the DSU does
not envisage the exchange of information between parties in different disputes concerning a similar
matter and being heard by more than one panel".4°

1.22. Following a careful consideration of the parties' views and after weighing the relevant
considerations relating to the possibility of harmonizing the timetables of the proceedings in DS593
and DS600, the Panel considered that under the circumstances, a degree of coordination could at
that stage be assured by having the second substantive meeting in DS593 follow the filing of the
first written submissions in DS600, without prejudice to any later decisions of the Panels in both
disputes relating to further harmonization. In exercising its discretion in this respect, the Panel
sought to balance the various objectives of the dispute settlement system, including all parties' due
process rights, the objective of prompt settlement of disputes expressed in Article 3.3 of the DSU
and the objective of promoting, as relevant, consistency in rulings relating to the same matter,
consistent with the spirit of Article 9.3 of the DSU.4!

1.3.6 Admissibility of Exhibit IDN-91

1.23. Inits first written submission, the European Union requested the Panel to issue a preliminary
ruling to "order Indonesia to withdraw Exhibit IDN-91 and any reference to that document from
Indonesia's first written submission", or, in the alternative, to "discard this document from the
Panel's record and in any event .. not base any of its findings on that document".#2 The
European Union's request was premised on the allegation that the exhibit in question contained
internal legal advice not authorized for disclosure and had been obtained in an unlawful manner.43
Indonesia asked the Panel to reject the European Union's request and contended that the document
was fully disclosed by the European Commission in 2018 and has since remained in the public
domain.4

1.24. Having considered the arguments and evidence presented by both parties, the Panel informed
the parties in its communication of 25 May 2021 that it had decided not to exclude Exhibit IDN-91
from the record. In the Panel's view, the European Union had not demonstrated the factual premise
of its request, namely that the document in Exhibit IDN-91 was obtained illegally. The Panel observed
that at the time it was obtained by Indonesia, Exhibit IDN-91 was lawfully available in the public
domain.*> The Panel further noted that its decision on the admissibility of Exhibit IDN-91 and the
information contained therein did not prejudge in any way whether or how the Panel would use that
information, or its relevance to the matter before the Panel.

1.3.7 Admissibility of amicus curiae brief

1.25. On 25 April 2022, the Panel received from the Veblen Institute an unsolicited amicus curiae
brief, which had been sent to the director of the Legal Affairs Division of the WTO and then
transmitted to the Panel. On 28 April 2022, the Panel forwarded the document to the parties, inviting
them to share any views they had in relation to the relevance and admissibility of the brief.4®

1.26. In its reply, Indonesia noted that individuals and organizations which are not WTO Members
have no legal right to make submissions and that panels have no legal duty to accept or consider

38 Indonesia's communication (16 August 2021), paras. 11-14; Indonesia's statement at the joint
meeting with the Panel, paras. 18-21.

3% Indonesia's statement at the joint meeting with the Panel, para. 25.

40 Indonesia's statement at the joint meeting with the Panel, para. 25.

41 Panel communication to the parties regarding the possible harmonization of the panel proceedings in
DS593 and DS600 (13 September 2021).

42 European Union's first written submission, para. 1696.

43 European Union's first written submission, paras. 1683-1684 and 1688-1693.

44 Indonesia's comments on the European Union's request for preliminary ruling regarding Exhibit
IDN-91, para. 2.

45 Panel communication to the parties (25 May 2021).

46 panel communication to the parties regarding the amicus curiae brief (28 April 2022).
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unsolicited amicus curiae briefs filed by parties other than Members of the WTO.4’ Indonesia
recognized that prior panels and the Appellate Body considered Articles 12.1 and 13 of the DSU to
afford panels a measure of discretion regarding the acceptance of amicus curiae briefs.48 It observed,
however, that a panel should reject such a brief where accepting it "would interfere with the 'fair,
prompt and effective resolution of trade disputes', such as where the brief is submitted at a very
late stage of the proceedings" and that no amicus curiae brief submitted later than the first
substantive meeting had been accepted by prior panels.4® Against this backdrop, the Panel should
not, in Indonesia's view, accept the amicus curiae brief from the Veblen Institute, because it was
submitted at a late stage of the proceedings and considering it would lead to further delays to those
proceedings.>® Indonesia also noted that the content of the brief is not reflected in the parties'
submissions or the evidence submitted by the parties to this dispute.>!

1.27. The European Union emphasized the "comprehensive nature" of a panel's authority to seek
information under Article 13 of the DSU, which includes the discretion to accept or reject information
and advice submitted in amicus curiae briefs.>2 The European Union also pointed out the importance
of the Panel consulting the parties to a dispute in the exercise of this discretionary power.>3 In the
European Union's view, given that the interim report was still pending at the time of the submission
of the amicus curiae brief and considering the benefit of harmonizing as much as possible the
timetables in this dispute and in EU and certain member States — Palm Oil (Malaysia), accepting the
brief would not unduly delay the proceedings.>* The European Union submitted that the amicus
curiae brief received from the Veblen Institute addressed some of the delicate and complex legal
issues and, given its pertinence to the dispute, should be admitted by the Panel.>>

1.28. On 25 July 2022, having considered the parties' arguments, the Panel informed them of its
decision not to admit the amicus curiae brief submitted by the Veblen Institute, given its late filing
and in the interest of avoiding undue delays to the panel process as prescribed in Article 12.2 of the
DSU.>® The Panel observed that Article 13 of the DSU provided it with discretionary authority to
accept and consider or to reject information and advice submitted in the amicus curiae brief. The
Panel further noted that the timing of an amicus curiae brief has been an important consideration in
prior adjudicators' decisions on whether to admit or reject such briefs, taking into account the
opportunities for the parties and third parties to comment on such briefs. Turning to the facts of the
case, the Panel noted that it had received the amicus curiae brief after the filing of all submissions
and more than four months after the second substantive meeting of the Panel with the parties. The
Panel considered that admitting the brief at that point would require providing each party with a
further opportunity to comment on the arguments contained therein and that this was not justified
in the case at hand.

2 FACTUAL ASPECTS

2.1. The products at issue in this dispute are certain oil crop-based biofuels (e.g. palm oil-based
biofuels) produced from oil crop feedstocks (e.g. palm oil). Qil crop biofuel feedstocks can be used
to produce ester biodiesel (Fatty Acid Methyl Esters, or "FAME") and hydrogenation-derived
renewable diesel (Hydrotreated Vegetable Oil, or "HVO"). Both FAME and HVO are admissible as
renewable content that can be used to meet the requirements of RED II (which are elaborated further
below).

47 Indonesia's communication (6 May 2022) (referring to Appellate Body Reports, US - Shrimp,
para. 101; US - Lead and Bismuth II, paras. 40-41).

48 Indonesia's communication (6 May 2022) (referring to Appellate Body Reports, US - Shrimp,
paras. 104-105; and EC - Sardines, para. 160).

4 Indonesia's communication (6 May 2022) (referring to Appellate Body Reports, EC - Sardines,
para. 167; and EC - Seal Products, para. 1.15; and Panel Reports, EC - Seal Products, para. 1.17; and
Australia - Tobacco Plain Packaging, para. 1.48).

50 Indonesia's communication (6 May 2022).

51 Indonesia's communication (6 May 2022).

52 European Union's communication (6 May 2022) (referring to Appellate Body Report, US - Shrimp,
paras. 104 and 108).

53 European Union's communication (6 May 2022).

54 European Union's communication (6 May 2022).

55 European Union's communication (6 May 2022).

56 panel communication to the parties regarding the amicus curiae brief (25 July 2022).



WT/DS593/R

- 33 -

2.2. The measures at issue comprise measures adopted by the European Union and by France. The
EU measures challenged by Indonesia®” are part of the European Union's renewable energy policy,
and, in particular what the European Union refers to as its "Biofuels regime" (EU Biofuels regime).>8
The Panel therefore first describes below this regulatory context in which these measures were
adopted, before turning to a description of the specific aspects challenged by Indonesia.>® Finally,
the Panel briefly describes some of the key concepts relevant to an understanding of these measures.

2.3. This section focuses on the measures at issue in this dispute. Measures and initiatives taken by
Indonesia to regulate land use, land use change, deforestation, and related factual aspects regarding
the cultivation of oil crops are addressed insofar as necessary in the context of the Panel's assessment
in section 7 of this Report.

2.1 Overall EU-wide regulatory context

2.4. The European Union identifies several legal instruments as comprising the EU Biofuels regime,
including®0:

a. Directive (EU) 2018/2001 of the European Parliament and of the Council of
11 December 2018 on the promotion of the use of energy from renewable sources
(recast), O] 2018 L 328, p. 80 (RED II)®%;

b. Regulation (EU) 2018/1999 of the European Parliament and of the Council of
11 December 2018 on the Governance of the Energy Union and Climate Action, amending
Regulations (EC) No 663/2009 and (EC) No 715/2009 of the European Parliament and of
the Council, Directives 94/22/EC, 98/70/EC, 2009/31/EC, 2009/73/EC, 2010/31/EU,
2012/27/EU and 2013/30/EU of the European Parliament and of the Council, Council
Directives 2009/119/EC and (EU) 2015/652 and repealing Regulation (EU) No 525/2013
of the European Parliament and of the Council, O] 2018 L 328, p. 1 (Regulation (EU)
2018/1999)%%; and

c. Commission Delegated Regulation (EU) 2019/807 of 13 March 2019 supplementing
Directive (EU) 2018/2001 of the European Parliament and of the Council as regards the
determination of high indirect land-use change-risk feedstock for which a significant
expansion of the production area into land with high-carbon stock is observed and the
certification of low indirect land-use change-risk biofuels, bioliquids and biomass fuels, OJ
2019 L 133, p. 1 (Delegated Regulation).63

2.5. The Panel will first describe below some of the EU legal instruments that preceded the adoption
of RED II and the Delegated Regulation and provide relevant background to their adoption.

2.2 Background to the specific measures at issue

2.2.1 Directive 2003/30/EC, RED I and relevant amendments concerning indirect land-
use change (ILUC)

2.6. The European Parliament and the Council adopted Directive 2003/30/EC "on the promotion of
the use of biofuels or other renewable fuels for transport" on 8 May 2003.%* Directive 2003/30/EC
established the legal framework in relation to biofuels and other renewable fuels in the transport
sector.%>

57 See Indonesia's panel request, paras. 13, 18, and 31.

58 European Union's first written submission, para. 25.

5% The descriptions contained in this section are without prejudice to any of the Panel's subsequent
determinations with respect to the identification or contents of the specific measures at issue in this dispute.

80 European Union's first written submission, para. 26.

61 RED II, (Exhibit IDN-19).

62 Regulation (EU) 2018/1999, (Exhibit IDN-181).

63 Delegated Regulation, (Exhibit IDN-97).

%4 Directive 2003/30/EC, (Exhibit EU-9).

85 European Union's first written submission, para. 196. The European Union refers to it as the "first
'biofuels' directive".
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2.7. Directive 2003/30/EC stated that there is a link between energy consumption in the transport
sector and greenhouse gas (GHG) emissions and that increased use of biofuels is a means to address
those concerns.®® Moreover, it contained indicative targets for EU member States as regards the
guantities of biofuels that should be placed on their energy markets®” and established that
mandatory targets would be considered if the national indicative targets were not achieved.®8

2.8. Directive 2003/30/EC was replaced by Directive 2009/28/EC on the promotion of the use of
energy from renewable sources (RED I).5° RED I was adopted by the European Parliament and the
European Council on the basis of a proposal submitted by the European Commission.”°

2.9. RED I introduced overall binding targets for the share of energy from renewable sources in the
gross final consumption of energy in EU member States, including in the transport sector.”!

2.10. In RED I, "biofuel" is defined as "liquid or gaseous fuel for transport produced from biomass"
and "energy from renewable sources" is defined as "energy from renewable non-fossil sources".”?
RED I introduces a 20% mandatory target for the overall share of energy from renewable sources
in the European Union's gross final consumption of energy by 202073,and a 10% mandatory target
for energy from renewable sources in the final consumption of energy in all forms of transport in an
EU member State by the same date.”4

2.11. RED I also established, in respect of each EU member State, a national overall target for the
share of energy from renewable sources in 2020.7> RED I prescribed that EU member States adopt
national renewable energy action plans for the purpose of meeting those targets.”®

2.12. Under RED I, biofuels were only eligible to be taken into account in achieving these targets if
they met certain sustainability criteria and GHG emissions savings levels.”” The introduction of the
sustainability criteria is explained in Recital 69 of RED I, partially reproduced below:

The increasing worldwide demand for biofuels and bioliquids, and the incentives for their
use provided for in this Directive, should not have the effect of encouraging the
destruction of biodiverse lands. Those finite resources, recognised in various
international instruments to be of value to all mankind, should be preserved. Consumers
in the Community would, in addition, find it morally unacceptable that their increased
use of biofuels and bioliquids could have the effect of destroying biodiverse lands. For
these reasons, it is necessary to provide sustainability criteria ensuring that biofuels
and bioliquids can qualify for the incentives only when it can be guaranteed that they
do not originate in biodiverse areas or, in the case of areas designated for nature
protection purposes or for the protection of rare, threatened or endangered ecosystems
or species, the relevant competent authority demonstrates that the production of the
raw material does not interfere with those purposes. [...]

2.13. Article 17 of RED I set out the sustainability criteria for biofuels and bioliquids. In order to
meet the sustainability criteria, biofuels were required to represent a 35% reduction in GHG
emissions as compared with fossil fuels.”® In addition, raw material obtained from land with high
biodiversity value could not be taken into account for the purposes of meeting the targets.”®
Article 17(3) stated that land with "high biodiversity value" is land with the status of either forest or

%6 Directive 2003/30/EC, (Exhibit EU-9), Recitals (3) to (6), and (22).

87 European Union's first written submission, para. 199; Directive 2003/30/EC, (Exhibit EU-9),
Article 3(1).

68 Directive 2003/30/EC, (Exhibit EU-9), Article 4(2); Indonesia's second written submission, para. 402.

89 RED I, (Exhibit IDN-18).

70 European Union's first written submission, para. 205; European Parliament Report, FINAL A5-
0244/2002, (Exhibit EU-10).

7 Articles 3(1) and 3(4), Annex I, RED 1.

72 Article 2(i) and (a) of RED 1.

73 Article 3(1) of RED I.

74 Article 3(4) of RED 1.

7> Article 3(1) of and Annex I to RED I.

76 Article 4(1) of RED 1.

77 Article 17(2) of RED 1.

78 Article 17(2) of RED 1.

79 Article 17(3) of RED 1.
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other wooded land, areas designated by law for nature protection purposes and highly biodiverse
grassland meeting certain criteria. Pursuant to Article 17(4) of RED I, biofuels may not be counted
towards the targets if produced from raw materials from land with high-carbon stock. Lastly,
Article 17(5) provided that biofuels would not be counted if made from raw material obtained from
land that was peatland.

2.14. In 2009, the European Council and the Parliament adopted Directive 2009/30/EC (Fuel Quality
Directive). The Fuel Quality Directive aimed at addressing the GHG intensity of different fuels by
obliging EU member States to require suppliers to reduce life cycle GHG emissions per unit of energy
from fuel and energy supplied by up to 10% by 31 December 2020.8° Furthermore, the biofuels
covered by the Fuel Quality Directive are subject to the same sustainability criteria as under RED 1.
Similarly, compliance with the criteria was a precondition for biofuels to count towards the GHG
emissions reductions targets.8!

2.15. In 2015, RED I and the Fuel Quality Directive were amended by Directive 2015/1513 (ILUC
Directive).82 One of the stated purposes of the ILUC Directive was to "address the impact of indirect
land-use change given that current biofuels are mainly produced from crops grown on existing
agricultural land".83 The ILUC Directive also implemented the outcomes of a review of ILUC risk
contemplated by Article 19 of RED 1.84 The preamble of the ILUC Directive stated that when indirect
land use change involves the conversion of land with high-carbon stock, it can lead to significant
GHG emissions and as such it could negate some or all of the GHG emission savings of individual
biofuels.8>

2.16. In addition, RED I contemplated addressing GHG emissions relating to ILUC at a later stage,
following a review of the impact of ILUC on GHG emissions.8® A review was conducted in 2012, which
included an impact assessment for different policy options to address ILUC in the context of the
European Union's policy promoting renewable energy sources and limiting GHG emissions.8” This
was the main objective of the ILUC Directive, which amended RED I and defined ILUC for the
purposes of the EU Biofuels regime.8 ILUC was described as follows in the ILUC Directive:

Where pasture or agricultural land previously destined for food and feed markets is
diverted to biofuel production, the non-fuel demand will still need to be satisfied either
through intensification of current production or by bringing non-agricultural land into
production elsewhere. The latter case constitutes [ILUC] and when it involves the
conversion of land with high carbon stock it can lead to significant greenhouse gas
emissions. [...]%°

2.17. The ILUC Directive introduced a limitation on the share of biofuels produced from food or feed
crops that could be counted towards meeting renewable energy targets. The preamble of the ILUC
Directive explains this limitation as follows:

To prepare for the transition towards advanced biofuels and minimise the overall indirect
land-use change impacts, it is appropriate to limit the amount of biofuels and bioliquids

80 Fuel Quality Directive, (Exhibit EU-16), Article 1(5), p. 12.
81 European Union's first written submission, para. 226; Fuel Quality Directive, (Exhibit EU-16),
Article 1(6), p. 18.
82 JLUC Directive, (Exhibit IDN-86).
83 ILUC Directive, (Exhibit IDN-86), Recital (4), p. 2.
84 European Union's first written submission, para. 228; see also ILUC Directive, (Exhibit IDN-86),
Recitals (16) and (28), pp. 4 and 6.
85 ILUC Directive, (Exhibit IDN-86), Recitals (4) and (5), p. 2.
86 Indonesia's first written submission, para. 133; European Union's first written submission, para. 221.
See also RED I, (Exhibit IDN-18), Article 19(6), p. 41, which states in relevant part as follows:
The Commission shall, by 31 December 2010, submit a report to the European Parliament and to
the Council reviewing the impact of indirect land-use change on greenhouse gas emissions and
addressing ways to minimise that impact. The report shall, if appropriate, be accompanied, by a
proposal, based on the best available scientific evidence, containing a concrete methodology for
emissions from carbon stock changes caused by indirect land-use changes, ensuring compliance
with this Directive, in particular Article 17(2).
87 Impact Assessment (2012), (Exhibit IDN-135).
88 Indonesia's first written submission, para. 135; European Union's first written submission, para. 228.
8 Indonesia's first written submission, para. 227 (referring to ILUC Directive (Exhibit IDN-86),
recital (4), p. 2).
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produced from cereal and other starch-rich crops, sugars and oil crops and from crops
grown as main crops primarily for energy purposes on agricultural land that can be
counted towards targets set out in this Directive, without restricting the overall use of
such biofuels and bioliquids. [...]°°

2.18. The ILUC Directive also envisaged that "provisional mean values of estimated ILUC emissions"
should be included in the reporting of GHG emissions from biofuels and bioliquids under RED I°! and
that the European Commission should review the effectiveness of the measures introduced by the
ILUC Directive "based on the best and latest available scientific evidence, in limiting the impact of
indirect land-use change greenhouse gas emissions and addressing ways to further minimize that
impact".°?

2.19. The ILUC Directive introduced an amendment to RED I to require EU member States to limit
the amount of biofuels and bioliquids produced from cereal and other starch-rich crops, sugars and
oil crops and from crops grown as main crops primarily for energy purposes on agricultural land to
7% of the final consumption of energy in transport in the EU member State in 2020.°3 Furthermore,
additional definitions were established, including for "low indirect land-use change-risk biofuels".%*

2.20. In November 2016, the European Commission presented a proposal for a "recast" Directive.
This proposal includes an impact assessment, in which various policy options are envisaged, "to
promote the decarbonisation and energy diversification of transport fuels, while addressing Indirect
Land Use Change (ILUC) associated to food-based biofuels".9>

2.21. In 2017, a study report (Study Report (2017)) was submitted by the European Commission
pursuant to RED I as amended by the ILUC Directive, "to gather comprehensive information on, and
to provide systematic analysis of the latest available scientific research and the latest available
scientific evidence on indirect land use change (ILUC) greenhouse gas emissions associated with
production of biofuels and bioliquids".%®

2.2.2 RED II

2.22. RED II is a "recast" of RED 1.7 As RED I did, RED II establishes a common framework for the
promotion of renewable energy in the European Union.®8

2.23. The subject-matter of RED II is described in Article 1, which reads as follows:

This Directive establishes a common framework for the promotion of energy from
renewable sources. It sets a binding Union target for the overall share of energy from
renewable sources in the Union's gross final consumption of energy in 2030. It also lays
down rules on financial support for electricity from renewable sources, on
self-consumption of such electricity, on the use of energy from renewable sources in
the heating and cooling sector and in the transport sector, on regional cooperation
between Member States, and between Member States and third countries, on
guarantees of origin, on administrative procedures and on information and training. It
also establishes sustainability and greenhouse gas emissions saving criteria for biofuels,
bioliquids and biomass fuels.

%0 Recital 17 to the ILUC Directive. (emphasis added) The same text is also found in Recital 80 to RED
11, with the addition of a reference to "direct and indirect" land-use change impacts. (See also Indonesia's first
written submission, para. 136).

°1 Recital 21 to the ILUC Directive.

92 Recital 34 to the ILUC Directive.

93 Article 2(2)(b)(iv) of the ILUC Directive.

%4 Article 2(1)(w) of the ILUC Directive.

9 RED 1II Proposal, (Exhibit IDN-88), pp. 16-17.

% Study Report (2017), (Exhibit IDN-87).

°7 European Union first written submission, para. 246.

% RED II, (Exhibit IDN-19).
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2.2.2.1 General requirements

2.24. The terms "energy from renewable sources" or "renewable energy" are defined in Article 2(1)
of RED II as:

energy from renewable non-fossil sources, namely wind, solar (solar thermal and solar
photovoltaic) and geothermal energy, ambient energy, tide, wave and other ocean
energy, hydropower, biomass, landfill gas, sewage treatment plant gas, and biogas.

2.25. RED II requires EU member States to ensure that at least 32% of the energy consumed in
the European Union by 2030 is energy from renewable sources.?® Member States are to achieve this
target collectively through national contributions set out in integrated national energy and climate
plans.190 Article 3(1) of RED II provides that:

Member States shall collectively ensure that the share of energy from renewable sources
in the Union's gross final consumption of energy in 2030 is at least 32%. The
Commission shall assess that target with a view to submitting a legislative proposal by
2023 to increase it where there are further substantial costs reductions in the production
of renewable energy, where needed to meet the Union's international commitments for
decarbonisation, or where a significant decrease in energy consumption in the Union
justifies such an increase.

2.26. Article 7 of RED II lays down general rules for the calculation of the share of energy "from
renewable sources" for the purposes of EU member States' national contributions. Pursuant to the
first subparagraph of Article 7(1) of RED II, the gross final consumption of energy from renewable
sources in each member State shall be calculated as the sum of:

(a) gross final consumption of electricity from renewable sources;

(b) gross final consumption of energy from renewable sources in the heating and
cooling sector; and

(c) final consumption of energy from renewable sources in the transport sector.

2.27. With regard to (a), (b) and (c) above, gas, electricity and hydrogen from renewable sources
shall be considered only once for the purposes of calculating the share of gross final consumption of
energy from renewable sources.!0!

2.2.2.2 Requirements relating to the use of renewable energy in the transport sector
2.28. Pursuant to Article 25(1) of RED II:

In order to mainstream the use of renewable energy in the transport sector, each
Member State shall set an obligation on fuel suppliers to ensure that the share of
renewable energy within the final consumption of energy in the transport sector is at
least 14 % by 2030 (minimum share) in accordance with an indicative trajectory set by
the Member State and calculated in accordance with the methodology set out in this
Article and in Articles 26 and 27. The Commission shall assess that obligation, with a
view to submitting, by 2023, a legislative proposal to increase it in the event of further
substantial costs reductions in the production of renewable energy, where necessary to
meet the Union's international commitments for decarbonisation, or where justified on
the grounds of a significant decrease in energy consumption in the Union.

2.29. Pursuant to Article 7(4) of RED II, for the purposes of point (c) of the first subparagraph of
paragraph 1 (i.e. the transport sector), the following requirements shall apply:

9 Article 3(1) of RED IL.
100 Article 3(2) of RED IL.
101 Article 7(1) of RED II.
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(a) Final consumption of energy from renewable sources in the transport sector shall
be calculated as the sum of all biofuels, biomass fuels and renewable liquid and
gaseous transport fuels of non-biological origin consumed in the transport sector.
However, renewable liquid and gaseous transport fuels of non-biological origin
that are produced from renewable electricity shall be considered to be part of the
calculation pursuant to point (a) of the first subparagraph of paragraph 1 only
when calculating the quantity of electricity produced in a Member State from
renewable sources.

(b)  For the calculation of final consumption of energy in the transport sector, the
values regarding the energy content of transport fuels, as set out in Annex III,
shall be used. For the determination of the energy content of transport fuels not
included in Annex III, Member States shall use the relevant European Standards
Organisation (ESO) standards in order to determine the calorific values of fuels.
Where no ESO standard has been adopted for that purpose, Member States shall
use the relevant International Organization for Standardisation (ISO) standards.

2.30. Biofuels are defined as "liquid fuel for transport produced from biomass".192 Bioliquids are
defined as "liquid fuel for energy purposes other than for transport, including electricity and heating
and cooling, produced from biomass".1%3 Biomass fuels are defined as "gaseous and solid fuels
produced from biomass".104

2.31. Article 25(1) of RED II further provides that EU member States may set such obligation by
means of, inter alia, measures targeting volumes, energy content or GHG emissions, provided that
it is demonstrated that the minimum shares are achieved.

2.32. Article 27 of RED II contains calculation rules with respect to the minimum shares of
renewable energy in the transport sector referred to in the first and fourth subparagraphs of
Article 25(1).

2.2.2.3 Requirements applicable to biofuels, bioliquids and biomass fuels
2.33. The final paragraph of Article 7(1) of RED II provides that biofuels, bioliquids and biomass
fuels can only be taken into account in this calculation if they fulfil certain sustainability and

greenhouse gas (GHG) emission savings criteria.

2.34. The sustainability criteria are laid out in Article 29 of RED II. Pursuant to Article 29 biofuels,
bioliquids and biomass fuels produced from agricultural biomass:

a. shall not be made from raw material obtained from land with a high biodiversity value,
namely land that has the status of either a primary forest and other wooded land, highly
biodiverse forest and other wooded land which is species-rich and not degraded and areas
designated for nature protection purposes; or for the protection of rare, threatened or
endangered ecosystems or species recognised by international agreements unless
evidence is provided that the production of that raw material did not interfere with those
nature protection purposes.103

b. shall not be made from raw material obtained from land with high-carbon stock, namely
land that had one of the following statuses in January 2008 and no longer has that
status!06;

102 Article 2(33) of RED II.

103 Article 2(32) of RED II.

104 Article 2(27) of RED II. Biomass is in turn defined as "the biodegradable fraction of products, waste
and residues from biological origin from agriculture, including vegetal and animal substances, from forestry and
related industries, including fisheries and aquaculture, as well as the biodegradable fraction of waste, including
industrial and municipal waste of biological origin" (Article 2(24) of RED II).

105 Article 29(3) of RED II.

106 Article 29(4) of RED II.
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i. wetlands, namely land that is covered with or saturated by water permanently or for
a significant part of the year;

ii. continuously forested areas, namely land spanning more than one hectare with trees
higher than five metres and a canopy cover of more than 30 %, or trees able to reach
those thresholds in situ;

iii. land spanning more than one hectare with trees higher than five metres and a canopy
cover of between 10 % and 30 %, or trees able to reach those thresholds in situ,
unless evidence is provided that the carbon stock of the area before and after
conversion is such that, when the methodology laid down in Part C of Annex V is
applied, the conditions laid down in paragraph 10 of this Article would be fulfilled.

c. shall not be made from raw material obtained from land that was peatland in January
2008, unless evidence is provided that the cultivation and harvesting of that raw material
does not involve drainage of previously undrained soil.107

2.35. Article 29(10) of RED II also sets out the following GHG emission savings criteria:

10. The greenhouse gas emission savings from the use of biofuels, bioliquids and
biomass fuels taken into account for the purposes referred to in paragraph 1 shall be:

(a) atleast 50 % for biofuels, biogas consumed in the transport sector, and bioliquids
produced in installations in operation on or before 5 October 2015;

(b) atleast 60 % for biofuels, biogas consumed in the transport sector, and bioliquids
produced in installations starting operation from 6 October 2015 until
31 December 2020;

(c) atleast 65 % for biofuels, biogas consumed in the transport sector, and bioliquids
produced in installations starting operation from 1 January 2021;

(d) at least 70 % for electricity, heating and cooling production from biomass fuels
used in installations starting operation from 1 January 2021 until
31 December 2025, and 80 % for installations starting operation from
1 January 2026.

An installation shall be considered to be in operation once the physical production of
biofuels, biogas consumed in the transport sector and bioliquids, and the physical
production of heating and cooling and electricity from biomass fuels has started.

The greenhouse gas emission savings from the use of biofuels, biogas consumed in the
transport sector, bioliquids and biomass fuels used in installations producing heating,
cooling and electricity shall be calculated in accordance with Article 31(1).

2.36. To determine the GHG emission savings of biofuels, the European Union applies a life cycle
analysis (LCA). Annex V of RED II details the LCA methodology for calculating GHG emissions from
the production and use of biofuels.1%8 This methodology includes consideration of the GHG emissions
from carbon stock changes caused by land use change (LUC).1%° These LUC-related emissions are
calculated by considering: (1) the carbon stock per unit area associated with the reference land use
(prior to the land use change); (2) the carbon stock per unit area associated with the actual land

107 Article 29(5) of RED II.

108 Annex V of RED II also sets out typical and default values for calculating the GHG emission savings of
biofuels, bioliquids and biomass fuels. For instance, the default value of GHG emission savings of palm oil
biodiesel is 19% if processed with open effluent pond, and 45% if processed with methane capture at oil mill.
RED II also stipulates that "[t]he Commission shall review, by 31 December 2020, guidelines for the calculation
of land carbon stocks drawing on the 2006 IPCC Guidelines for National Greenhouse Gas Inventories -
volume 4 and in accordance with Regulation (EU) No 525/2013 and Regulation (EU) 2018/841 of the
European Parliament and of the Council. The Commission guidelines shall serve as the basis for the calculation
of land carbon stocks for the purposes of this Directive". See Annex V(C)(10) to RED II (fns omitted).

109 See Annex V of RED II.
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use; (3) the productivity of the crop (measured as biofuel energy per unit area); and (4) whether
biomass is obtained from restored degraded land.110

2.37. Article 30 of RED II further provides for "Verification of compliance with the sustainability and
greenhouse gas emissions saving criteria". Article 30(1) provides, in part, that:

Where biofuels, bioliquids and biomass fuels, or other fuels that are eligible for counting
towards the numerator referred to in point (b) of Article 27(1), are to be taken into
account for the purposes referred to in Articles 23 and 25 and in points (a), (b) and (c)
of the first subparagraph of Article 29(1), Member States shall require economic
operators to show that the sustainability and greenhouse gas emissions saving criteria
laid down in Article 29(2) to (7) and (10) have been fulfilled. [...]

and that:

For those purposes, they shall require economic operators to use a mass balance system
[...]*** The mass balance system shall ensure that each consignment is counted only
once in point (a), (b) or (c) of the first subparagraph of Article 7(1) for the purposes of
calculating the gross final consumption of energy from renewable sources and shall
include information on whether support has been provided for the production of that
consignment, and if so, on the type of support scheme.

2.38. RED 1II further distinguishes between "advanced biofuels", defined as biofuels that are
produced from the feedstock listed in Part A of Annex IX of RED 1112, and those biofuels not produced
from feedstock listed in Part A of Annex IX of RED II. Biofuels made from food and feed crops are
not listed in Part A of Annex IX. These are so-called "conventional" biofuels.

2.39. The calculation rules for biofuels include:

a. a minimum target share of advanced biofuel set at 0.2% of the final consumption of energy
in the transport sector in 2022, 1% by 2025 and 3.5% by 2030!!3; and

b. a maximum share for biofuels made from food and feed crops.!4

110 See Annex V(C)(7) of RED II. See also below section 2.6 on Conventional biofuel production and land
use change.

111 pyrsuant to Article 30(1) of RED II, the mass balance system is one which: "(a) allows consignments
of raw material or fuels with differing sustainability and greenhouse gas emissions saving characteristics to be
mixed for instance in a container, processing or logistical facility, transmission and distribution infrastructure or
site; (b) allows consignments of raw material with differing energy content to be mixed for the purposes of
further processing, provided that the size of consignments is adjusted according to their energy content; (c)
requires information about the sustainability and greenhouse gas emissions saving characteristics and sizes of
the consignments referred to in point (a) to remain assigned to the mixture; and (d) provides for the sum of all
consignments withdrawn from the mixture to be described as having the same sustainability characteristics, in
the same quantities, as the sum of all consignments added to the mixture and requires that this balance be
achieved over an appropriate period of time."

112 Article 2(34) of RED II; Part A of Annex IX of RED II lists down the following: "(a) Algae if cultivated
on land in ponds or photobioreactors; (b) Biomass fraction of mixed municipal waste, but not separated
household waste subject to recycling targets under point (a) of Article 11(2) of Directive 2008/98/EC; (c)
Biowaste as defined in point (4) of Article 3 of Directive 2008/98/EC from private households subject to
separate collection as defined in point (11) of Article 3 of that Directive; (d) Biomass fraction of industrial
waste not fit for use in the food or feed chain, including material from retail and wholesale and the agro-food
and fish and aquaculture industry, and excluding feedstocks listed in part B of this Annex; (e) Straw; (f)
Animal manure and sewage sludge; (g) Palm oil mill effluent and empty palm fruit bunches; (h) Tall oil pitch;
(i) Crude glycerine; (j) Bagasse; (k) Grape marcs and wine lees; (1) Nut shells; (m) Husks; (n) Cobs cleaned of
kernels of corn; (o) Biomass fraction of wastes and residues from forestry and forest-based industries, namely,
bark, branches, pre-commercial thinnings, leaves, needles, tree tops, saw dust, cutter shavings, black liquor,
brown liquor, fibre sludge, lignin and tall oil; (p) Other non-food cellulosic material; (q) Other ligno-cellulosic
material except saw logs and veneer logs."

113 Article 25(1) of RED II.

114 Article 26(1) of RED II.
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2.40. The detail of the calculation rules in respect of biofuels made from food and feed crops is
described below, when setting out the measures at issue that are challenged by Indonesia in these
proceedings.

2.3 The specific EU measures at issue

2.41. Article 26 of RED II contains specific rules for the calculation of EU member State's final
consumption of energy from renewable sources in respect of biofuels from food and feed crops.

2.42. Food and feed crops are defined as "starch-rich crops, sugar crops or oil crops produced on
agricultural land as a main crop excluding residues, waste or ligno-cellulosic material and
intermediate crops, such as catch crops and cover crops, provided that the use of such intermediate
crops does not trigger demand for additional land".115

2.43. These rules set limits on the contribution that such biofuels can make to the consumption
targets described above.!1® The rules described below are the main subject-matter of this dispute.

2.3.1 7% maximum share of biofuels made from food and feed crops

2.44. The limit on the contribution that biofuels made from food or feed crops may be counted as
making to meeting EU renewable energy targets was first introduced in the ILUC Directive!!’ and
was maintained in RED II.

2.45. Article 26(1) of RED II reads as follows:

For the calculation of a Member State's gross final consumption of energy from
renewable sources referred to in Article 7 and the minimum share referred to in the first
subparagraph of Article 25(1), the share of biofuels and bioliquids, as well as of biomass
fuels consumed in transport, where produced from food and feed crops, shall be no
more than one percentage point higher than the share of such fuels in the final
consumption of energy in the road and rail transport sectors in 2020 in that Member
State, with a maximum of 7% of final consumption of energy in the road and rail
transport sectors in that Member State.

Where that share is below 1 % in a Member State, it may be increased to a maximum
of 2 % of the final consumption of energy in the road and rail transport sectors.

Member States may set a lower limit and may distinguish, for the purposes of
Article 29(1), between different biofuels, bioliquids and biomass fuels produced from
food and feed crops, taking into account best available evidence on indirect land-use
change impact. Member States may, for example, set a lower limit for the share of
biofuels, bioliquids and biomass fuels produced from oil crops.

Where the share of biofuels and bioliquids, as well as of biomass fuels consumed in
transport, produced from food and feed crops in a Member State is limited to a share
lower than 7 % or a Member State decides to limit the share further, that Member State
may reduce the minimum share referred to in the first subparagraph of Article 25(1)
accordingly, by a maximum of 7 percentage points.

2.46. These rules are referred to by Indonesia as "the 7% limitation"!18 and by the European Union
as a "7% maximum share".11°

115 Article 2(40) of RED II. Starch-rich crops are defined as "crops comprising mainly cereals, regardless
of whether the grains alone or the whole plant, such as in the case of green maize, are used; tubers and root
crops, such as potatoes, Jerusalem artichokes, sweet potatoes, cassava and yams; and corm crops, such as
taro and cocoyam". (Article 2(39) of RED II).

116 See para. 2.28 above.

117 See para. 2.16 above.

118 Tndonesia's first written submission, para. 137.

119 European Union's first written submission, para. 432.
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2.3.2 The high ILUC-risk cap and phase-out

2.47. RED II also caps the contribution that "high ILUC-risk" biofuels may make to meeting the EU
gross final consumption of energy from renewable sources target in the transport sector. This is
described by the parties as "the high ILUC-risk cap", or "cap".

2.48. REDII also gradually decreases the contribution that "high ILUC-risk" biofuels may be counted
as making to renewable energy targets. This is described by the parties as the "high ILUC-risk
phase-out", or "the phase-out".

2.49. Indonesia refers to these two rules together as "the high ILUC-risk cap and phase-out"12° or
"the cap and phase-out".12!

2.50. Article 26(2) of RED II provides as follows:

For the calculation of a Member State's gross final consumption of energy from
renewable sources referred to in Article 7 and the minimum share referred to in the first
subparagraph of Article 25(1), the share of high indirect land-use change-risk biofuels,
bioliquids or biomass fuels produced from food and feed crops for which a significant
expansion of the production area into land with high-carbon stock is observed shall not
exceed the level of consumption of such fuels in that Member State in 2019, unless they
are certified to be low indirect land-use change-risk biofuels, bioliquids or biomass fuels
pursuant to this paragraph.

From 31 December 2023 until 31 December 2030 at the latest, that limit shall gradually
decrease to 0%.

By 1 February 2019, the Commission shall submit to the European Parliament and to
the Council a report on the status of worldwide production expansion of the relevant
food and feed crops.

By 1 February 2019, the Commission shall adopt a delegated act in accordance with
Article 35 to supplement this Directive by setting out the criteria for certification of low
indirect land-use change-risk biofuels, bioliquids and biomass fuels and for determining
the high indirect land-use change-risk feedstock for which a significant expansion of the
production area into land with high-carbon stock is observed. The report and the
accompanying delegated act shall be based on the best available scientific data.

By 1 September 2023, the Commission shall review the criteria laid down in the
delegated act referred to in the fourth subparagraph based on the best available
scientific data and shall adopt delegated acts in accordance with Article 35 to amend
such criteria, where appropriate, and to include a trajectory to gradually decrease the
contribution to the Union target set in Article 3(1) and to the minimum share referred
to in the first subparagraph of Article 25(1), of high indirect land-use change-risk
biofuels, bioliquids and biomass fuels produced from feedstock for which a significant
expansion of the production into land with high-carbon stock is observed.

2.51. The Delegated Regulation, which was adopted on 13 March 2019 to implement Article 26(2)
of RED 1II, contains the criteria to determine which crops are "high ILUC risk". Article 3 of the
Delegated Regulation, which sets forth the cumulative criteria that apply, and which refers to the
Annex and the review mechanism in Article 7 of the Delegated Regulation, reads as follows:

Article 3
Criteria for determining the high indirect land-use change-risk feedstock for which a

significant expansion of the production area into land with high carbon stock is
observed

120 Indonesia's first written submission, para. 121.
121 Tndonesia's first written submission, para. 179.
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For the purpose of determining the high indirect land-use change-risk feedstock for
which a significant expansion of the production area into land with high-carbon stock is
observed, the following cumulative criteria shall apply:

(a) the average annual expansion of the global production area of the feedstock since
2008 is higher than 1 % and affects more than 100,000 hectares; and

(b) the share of such expansion into land with high-carbon stock is higher than 10%,
in accordance with the following formula:

xr + 2,6xp
Xhes = ~ pF

where
xhes = share of expansion into land with high-carbon stock:
X¢ = share of expansion into land referred to in Article 29(4)(b) and (c) of RED II:

xp = share of expansion into land referred to in Article 29(4)(a) of RED II including
peatland:

PF = productivity factor.

PF shall be 1,7 for maize, 2,5 for palm oil, 3,2 for sugar beet, 2,2 for sugar cane
and 1 for all other crops.

The application of the criteria in points (a) and (b) above shall be based on the
information included in the Annex, as revised in accordance with Article 7.

2.52. This criterion is to be taken together with the values contained in the Annex to the Delegated
Regulation, as reproduced below in Table 1.

Table 1: Values contained in the Annex to the Delegated Regulation

Average Average Share of expansion Share of expansion
annual annual into land referred into land referred
expansion of expansion of toin to in
production production Article 29(4)(b) Article 29(4)(a)
area since area since and (c) of Directive of Directive
2008 (kha) 2008 (%) (EU) 2018/2001 (EU) 2018/2001
Cereals
Wheat - 263.4 -0.1% 1% =
Maize 4 027.5 2.3% 4% —
Sugar crops
Sugar cane 299.8 1.2% 5% —
Sugar beet 39.1 0.9% 0.1% =
Qil crops
Rapeseed 301.9 1.0% 1% =
Palm oil 702.5 4.0% 45% 23%
Soybean 3 183.5 3.0% 8% =
Sunflower 127.3 0.5% —

Source: The Delegated Regulation.
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2.53. A Status Report presented together with the Delegated Regulation provides information linked
to the criteria set out in the Delegated Regulation.122 In particular, the Status Report explains the
data on feedstock expansion and the sources of this data, contained in the Annex of the Delegated

Regulation, and elaborates upon the methodology used and the design of the formula.123

2.54. Palm oil-based biofuel is currently the only conventional biofuel that, on the application of the
formula, qualifies as "high-ILUC-risk".12* This result was obtained by considering the double
threshold of the average annual expansion of the global production area as per Article 3(a) of the
Delegated Regulation, and by applying the formula as per Article 3(b) of the Delegated Regulation.12>
The data on feedstock expansion can be found in the Annex of the Delegated Regulation. Table 2,
prepared by the Panel based on information contained in the Delegated Regulation, illustrates these

calculations by applying the formula to each feedstock.

Table 2: Illustration of calculations under the Delegated Regulation

| Article 3(b)

Article 3(a)

Average
ELLIE]]
expansion
of
production
area since
2008 (kha)

Average
annual
expansion
of
production
area since
2008 (%)

Formula applied to
each feedstock

Wheat

Maize

Sugar cane

Sugar beet

Rapeseed

Palm oil

Soybean

Sunflower

- 263.4

4 027.5

299.8

39.1

301.9

702.5

3183.5

127.3

-0.1%

2.3%

1.2%

0.9%

1.0%

4.0%

3.0%

0.5%

n

Cereals

1%

4%

ugar crops

5%

0.1%

Oil crops

1%

45%

8%

23%

1.7

2.2

3.2

2.5

Average annual
expansion of production
area since 2008 <1% and

100 kha

_4+26(0)
2357——E7—

_ 5+2.6(0)
227___ZT_

Average annual
expansion of production
area since 2008 <1% and

100 kha
1_1+2qm
- 1
1.9 45 + 2.6(23)
e 2.5
8+ 2.6(0
g (0)

1

Average annual
expansion of production
area since 2008 <1%

Source: The Delegated Regulation

122 Status Report (2019), (Exhibit IDN-56).
123 The parties disagree on the scientific basis on which the Status Report relies.

124 European Union's first written submission, paras. 115 and 602; Indonesia's first written submission,

para. 178.

125 When the formula is applied, the data on feedstock expansion, reported in the Status Report, are
considered as variables that are combined with the fixed values and constants (the productivity factor and the

2.6 peat multiplier).
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2.55. Article 7 of the Delegated Regulation sets forth a review clause that is also a relevant part of
the legislative framework. It provides:

Article 7
Monitoring and Review

The Commission shall, by 30 June 2021, review all relevant aspects of the report on
feedstock expansion, in particular the data on feedstock expansion, as well as the
evidence on the factors justifying the small holders provision in Article 5(1), and, if
appropriate, amend this Regulation. This revised report shall be submitted to the
European Parliament and the Council and become the basis for the application of the
criteria set out in Article 3.

The Commission shall review thereafter the data included in the report in light of
evolving circumstances and latest available scientific evidence.

2.56. Article 7 of the Delegated Regulation thus provides that the list of crops that are considered
as "high ILUC-risk" is reviewed based on newly collected scientific data to be included in a revised
and updated report. The monitoring and review mechanism establishes the commitment to collect
and use the latest available scientific datal?®, and to update the variables in the calculation of the
formula in Article 3 and the criteria for low ILUC-risk certification under Article 5(1). In other words,
Article 7 establishes the commitment to collect the newest available scientific data, based on which
the list of crops that are qualified as "high ILUC-risk" following the application of the formula may
be updated, as well as the criteria for low ILUC-risk certification for smallholders.

2.3.3 Low ILUC-risk certification

2.57. RED II also introduces the concept of "low ILUC-risk biofuels", which is defined as follows in
its Article 2(37):

'low indirect land-use change-risk biofuels, bioliquids and biomass fuels' means biofuels,
bioliquids and biomass fuels, the feedstock of which was produced within schemes which
avoid displacement effects of food and feed-crop based biofuels, bioliquids and biomass
fuels through improved agricultural practices as well as through the cultivation of crops
on areas which were previously not used for cultivation of crops, and which were
produced in accordance with the sustainability criteria for biofuels, bioliquids and
biomass fuels laid down in Article 29;

2.58. Article 26(2) of RED II provides that biofuels made from "high ILUC-risk" feedstock are not
included in the cap and/or phase-out if they are certified to be "low ILUC-risk" biofuels, bioliquids or
biomass fuels pursuant to this paragraph. Such biofuels remain however still subject to the 7%
limitation/ maximum share.

2.59. The Delegated Regulation implements Article 26(2) of RED II by laying down the criteria for
certifying low ILUC-risk biofuels, bioliquids and biomass fuels. Article 4 of the Delegated Regulation
introduces general criteria for the certification of "low ILUC-risk":

Article 4

General criteria for certification of low indirect land-use change-risk biofuels, bioliquids
and biomass fuels

1. Biofuels, bioliquids and biomass fuels may only be certified as low indirect land-
use change-risk fuels if all the following criteria are met:

126 Concerning in particular the data on feedstock expansion, as well as the evidence on the factors
justifying the smallholders provision in Article 5(1) of the Delegated Regulation.
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(a) the biofuels, bioliquids and biomass fuels comply with the sustainability and
greenhouse gas emissions saving criteria set out in Article 29 of Directive (EU)
2018/2001;

(b) the biofuels, bioliquids and biomass fuels have been produced from additional
feedstock obtained through additionality measures that meet the specific criteria
set out in Article 5;

(c) the evidence needed to identify the additional feedstock and substantiate claims
regarding the production of additional feedstock is duly collected and thoroughly
documented by the relevant economic operators.

2. The evidence in point (c) of paragraph 1 shall at least include information on the
additionality measures taken to produce additional feedstock, the delineated areas on
which these measures have been applied and the average yield achieved from the land
where these measures have been applied over the 3-year period immediately preceding
the year when the additionality measure was applied.

2.60. Article 2(5) of the Delegated Regulation defines additionality measure, one of the low ILUC-
risk certification criteria listed in Article 4, as "any improvement of agricultural practices leading, in
a sustainable manner, to an increase in yields of food and feed crops on land that is already used
for the cultivation of food and feed crops; and any action that enables the cultivation of food and
feed crops on unused land, including abandoned land, for the production of biofuels, bioliquids and
biomass fuels".

2.61. Article 5 of the Delegated Regulation sets out the conditions that additionality measures must
meet in order to satisfy the requirements for certification under Article 4(b) of the Delegated
Regulation. This provision provides as follows:

Article 5
Additionality measures

1. Biofuels, bioliquids and biomass fuels may only be certified as low indirect land-
use change-risk fuels if:

(a) the additionality measures to produce the additional feedstock meet at least one
of the following conditions:

(i) they become financially attractive or face no barrier preventing their
implementation only because the biofuels, bioliquids and biomass fuels
produced from the additional feedstock can be counted towards the targets
for renewable energy under Directive 2009/28/EC or Directive (EU)
2018/2001;

(ii)  they allow for cultivation of food and feed crops on abandoned land or
severely degraded land;

(iii)  they are applied by small holders;
(b) the additionality measures are taken no longer than 10 years before the
certification of the biofuels, bioliquids and biomass fuels as low indirect land-use

change-risk fuels.

2.62. Article 6 of the Delegated Regulation introduces auditing and verification requirements for
certification of low ILUC-risk biofuels. This provision provides as follows:

Article 6

Auditing and verification requirements for certification of low indirect land-use change-
risk biofuels, bioliquids and biomass fuels
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1. For the purpose of certifying low indirect land-use change-risk biofuels, bioliquids
and biomass fuels, economic operators shall:

(a) submit reliable information substantiating their claims ensuring that all
requirements set out in Articles 4 and 5 have been duly fulfilled;

(b) arrange for an adequate standard of independent auditing of the information
submitted and an adequate level of transparency reflecting the need for public
scrutiny of the auditing approach; and

(c) provide evidence that audits are conducted.

2. The auditing shall verify that information submitted by economic operators is
accurate, reliable and protected against fraud.

3. In order to demonstrate that a consignment is to be considered as a low indirect
land-use change-risk biofuel, bioliquid or biomass fuel, economic operators shall use
the mass balance system set out in Article 30(1) of Directive (EU) 2018/2001. Voluntary
schemes may be used to demonstrate compliance with the criteria set out in Articles 4
to 6 in accordance with Article 30 of Directive (EU) 2018/2001.

2.63. On 14 June 2022, the European Commission, in accordance with Article 30(8) of RED 1II,
adopted Implementing Regulation (EU) 2022/996 on rules to verify sustainability and GHG emissions
saving criteria and low ILUC-risk criteria.'?” The absence of an implementing regulation on low ILUC-
risk certification (or other specific implementing rules necessary to make low ILUC-risk certification
operational) up until this date is one ground on which Indonesia challenges low ILUC-risk
certification.

2.64. A further issue of contention between the parties is the role of voluntary certification schemes
and to what extent they have been recognized by the European Commission. Voluntary schemes
require approval by the European Commission pursuant to Article 30(6) of RED II. Three such
decisions were pending during these proceedings. The content of these decisions is debated amongst
the parties.

2.4 Summary of main relevant rules in RED II

2.65. In summary, RED II includes the following rules relevant to calculating the targets for the
consumption of renewable energy sources, including the rules relevant to the contribution of
biofuels:

a. an EU-wide binding consumption target of at least 32% renewable energy by 2030, to be
achieved collectively by EU member States!?8;

b. an overall target for the share of renewable energy to be used in the transport sector is
set at 10% by 2020 and 14% by 2030%2°;

c. biofuels, bioliquids and biomass fuels can only be taken into account in the calculation of
this target if they fulfil certain sustainability and GHG emission savings criterial39;

d. the contribution of biofuels made from food and feed crops (i.e. "crop-based" or
"conventional" biofuels) to meeting these targets shall not exceed 1 percentage point more
than the share of such fuels in the final consumption of energy in the transport sector in

127.C/2022/3740, O] L 168, 27.6.2022, p. 1-62. Indonesia provided this information in its comments on
the draft descriptive part of this Report but did not submit the document itself.

128 Article 3(1) of RED II; European Union's first written submission, para. 28.

129 Article 25(1) of RED II.

130 Article 7(1) of RED II.
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the relevant EU member State in 2020, up to a maximum contribution of 7% of the total
energy consumed in the transport sector ("7% limitation" or "7% maximum share")!31;

e. where the share of biofuels, bioliquids, and biomass fuels produced from food and feed
crops consumed in transport in a member State is limited to less than 7% or a member
State decides to limit it further, that member State may reduce the overall target described
at b. above accordingly, by a maximum of 7%?132;

f. a minimum target share of "advanced" biofuel as a percentage of the total energy
consumed in the transport sector is also established, which is set at 0.2% in 2020, 1% by
2025 and 3.5% by 2030133;

g. the contribution to the targets of biofuels made from food or feed crops for which a
significant expansion of the production area into land with high carbon stock is observed
("high ILUC-risk biofuels") shall not exceed the level of consumption of such fuels in that
member State in 2019 (the high ILUC-risk cap); as of 31 December 2023, this contribution
will have to be gradually reduced to 0% by 2030 at the latest (the high ILUC-risk phase-
out)134;

h. high ILUC-risk biofuels meeting certain requirements may be certified as low ILUC-risk
("low ILUC-risk certification") are not subject to the cap and/or phase-out otherwise
applicable to biofuels produced from high ILUC-risk crops.3>

2.66. Figure 1 below, prepared by the Panel based on the provisions of RED II, summarizes the
combined operation of these requirements.

Figure 1: Overview of EU renewable energy targets and requirements
in the transport sector under RED II
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Source: Based on the provisions of RED II
2.5 French TIRIB measure

2.67. The specific French measure challenged by Indonesia concerns an annual tax payable by
entities that release fuel for consumption within the territory of France.!3® The tax is known as the

131 Article 26(1) of RED II.

132 Article 26(1) of RED II.

133 Article 25(1) of RED II.

134 Article 26(2) of RED II; Status Report (2019), (Exhibit IDN-56), p.5.
135 Status Report (2019), (Exhibit IDN-56), p.5.

136 Indonesia's panel request, paras. 41-46.
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TIRIB (Taxe Incitative Relative a I'Incorporation de Biocarburant, meaning: incentive tax concerning
the incorporation of biofuels).137

2.68. As described by the parties, the TIRIB is set out in the following legal instruments!38;

a. Article 266 quindecies of the French Customs Code, as modified by Articles 60, 212 and
213 of the Law No. 2019-1479 on 28 December 2019 on 2020 finances;

b. Article 6 of Law No. 2020-935 of 30 July 2020 on amending finances for 2020;
c. Article L. 661-1 to 661-9 of the Energy Code;

d. Decree No. 2019-570 of 7 June 2019 regarding the incentive tax relating to the
incorporation of biofuel;

e. Decision of 23 November 2011 modified, in respect of the application of Order No. 2011-
1105 of 14 September 2011 and Decree No. 2011-1468 of 9 November 2011, relating to
the sustainability of biofuel and bioliquid;

f. Decision of 2 May 2012 relating to the energy content of biofuels and bioliquids;

g. Circular of 18 August 2020 - The incentive tax relating to the incorporation of biofuels
(TIRIB).

2.69. Entities that release fuel for consumption within the territory of France are liable to pay the
TIRIB as an additional tax that varies in relation to the extent to which the energy content of the
fuel released achieves established incorporation targets for qualifying energy sources, as detailed
below.13° The TIRIB is applied in addition to the value added tax (VAT) and the internal consumption
tax on energy products (TICPE).140 Unlike the TIRIB, which taxes fuel released for consumption at a
variable rate according to the fuel energy source content, the TICPE is directly proportional to the
volume of taxed fuel regardless of content and the VAT is directly proportional to the total value of
the fuel released for consumption.14t

2.70. The amount of the TIRIB depends on the amount and composition of the fuel released by the
entity and is determined according to the following formula'#2:

XhL *rate € / hL * (IT% - AI%) = Y€
Where: X is the amount of fuel released measured in hectolitres
rate is a periodically adjustable amount of euros per hectolitre

IT% is a periodically adjustable target for the incorporation of a certain
percentage of energy in the fuel mix from qualifying sources of energy

137 Indonesia's first written submission, para. 189; European Union's first written submission,
para. 1362.

138 Indonesia's first written submission, paras. 191-192 (referring to Exhibits IDN-102, IDN-103, IDN-
104, IDN-105, IDN-106, IDN-107, IDN-108.

13% Indonesia's first written submission, paras. 197-199; European Union's first written submission,
para. 1379.

140 Tndonesia's first written submission, paras. 194-195; European Union's first written submission,
para. 1371 (referring to Exhibit IDN-117). Prior to releasing fuel for consumption in France, and entity may
purchase and store fuels from various sources to be blended into a fuel mix to be released for consumption
without incurring these fuel taxes under a regime in which fuel in designated warehouses is suspended from
tax prior to release for consumption. Indonesia's first written submission, paras. 194-195 (referring to Exhibits
IDN-114, IDN-115, IDN-116).

141 Eyropean Union's first written submission, paras. 1371-1373.

142 Indonesia's first written submission, paras. 198-199; European Union's first written submission,
para. 1379.
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AI% is the actual percentage of energy in the fuel mix from the qualifying
sources of energy

Y is the amount, expressed in euro, of tax owed by the entity releasing the
fuel for consumption in the territory of France

2.71. The rate and the incorporation target percentages are specified in Part IV of Article 266
qguindecies of the Customs Code.!#3 In 2020, the applicable rate was EUR 101 per hectolitre, and
this was increased to EUR 104 per hectolitre in 2021.1%4 In 2020, the incorporation target was 8%
for diesel and 8.2% for petrol, and the petrol incorporation target was increased to 8.6% in 2021.145

2.72. The application of the above formula results in a tax rate that varies in direct proportion to
the factor (IT% - AI%), which is the difference between the targeted energy incorporation of
qualifying fuel and the actual incorporation of qualifying fuel. This aspect of the TIRIB is illustrated
in the following examples using the 2020 incorporation target for diesel (8%) and the established
2020 rate (EUR 101 per hectolitre):

a. If the incorporation target is achieved, then the factor (IT% - Al%) will be zero and the
amount of the TIRIB will be EUR zero per hectolitre. (This is true regardless of the
particular target percentage or rate used.)

b. In contrast, if no qualifying fuel is incorporated, then the factor (IT%-AI%) will be equal
to the incorporation target, which in 2020 was 8% for diesel, resulting in a TIRIB of EUR
8.08 per hectolitre (101 * (8% - 0%) = EUR 8.08 per hectolitre).

c. If the qualifying fuel content accounts for 2% of the energy in the fuel, then the factor
(IT% - Al%) will be 6%, resulting in a TIRIB of EUR 6.06 per hectolitre (101 * (8% - 2%)
= EUR 6.06 per hectolitre).

d. If the qualifying fuel content accounts for 6% of the energy in the fuel, then the factor
(IT% - AI%) will be 2%, resulting in a TIRIB of EUR 2.02 per hectolitre (101 * (8% - 6%)
= EUR 2.02 per hectolitre).

2.73. Article 266 quindecies of the French Customs Code provides that, for the purposes of the
TIRIB, qualifying sources of energy in the fuel mix for achieving the incorporation target are
renewable energy sources and that energy from biofuels is renewable if it meets the sustainability
and GHG emission savings criteria that are in line with RED II and the Delegated Regulation.146

2.74. Article 266 guindecies of the French Customs Code, provides that "palm oil-based products
are not considered to be biofuels" starting from 1 January 2020.147 The Circular of 18 August 2020
states that palm oil-based products are excluded, from 2020, from the full benefit of the tax
advantage regardless of their mode of production.'#® The Circular of 12 June 2019, which preceded
and was replaced by the Circular of 18 August 2020, stated that this was to exclude products based
on palm oil not only from the scope of biofuels but also from that of renewable energy.!4® The
exclusion of palm oil-based biofuel from qualifying sources of energy for TIRIB purposes was
presented as a measure taken for environmental purposes.t>°

2.75. Additionally, Law No. 2020-935 of 30 July 2020 on amending finances for 2020 provided that
the energy derived from certain biofuel (FAME with a cold-filter plugging point (CFPP) of at most -

143 Indonesia's first written submission, para. 197; Article 266 quindecies of the French Customs Code
(Code des douanes), (Exhibit IDN-102).

144 Indonesia's first written submission, para. 197, Table No. 10.

145 Tbid.

146 Indonesia's first written submission, para. 201; European Union's first written submission,
para. 1366, European Union's response to Panel question No. 9, para. 40; Indonesia's second written
submission, paras. 1412-1413.

147 Indonesia's first written submission, para. 210 (referring to Exhibit IDN-102, p.2).

148 Indonesia's first written submission, para. 210 (referring to Exhibit IDN-108).

149 Indonesia's first written submission, para. 214 (referring to Exhibit IDN-109).

150 Indonesia's first written submission, para. 218; European Union's first written submission,
paras. 1387-1388 (referring to Exhibit EU-44).
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10°C) would be counted at 120% of its actual value for the purposes of contributing to the
incorporation target with respect to the calculation of the TIRIB payable between 1 August 2020 and
31 December 2020.15! The Circular of 18 August 2020 states that to qualify for the 120% of actual
value treatment the certificates of incorporation "must indicate that the biofuels received are not
produced from palm oil or meet a CFPP of not more than -10°C for FAME".152

2.6 Conventional biofuel production and land use change

2.76. A key concept underlying the definitions of "high ILUC-risk" and "low ILUC-risk" used in the
EU measures described above is land use change (LUC).!>3 Land use change can be direct (DLUC)
or indirect (ILUC).154

2.6.1 Land use change (LUC)

2.77. According to a Report on "Climate Change and Land" by the Intergovernmental Panel on
Climate Change (IPCC) the term "land use" refers to "[t]he total of arrangements, activities and
inputs applied to a parcel of land."t35 This IPCC Report, furthermore, describes the term "land use
change" as "[t]he change from one land use category to another".1>6

2.78. In ISO standard 14067:2018 "Greenhouse gases - Carbon footprint of products -
Requirements and guidelines for quantification" (hereinafter "ISO 14067:2018"), "land use" is
defined as:

human use or management of land within the relevant boundary.

Note 1 to entry: In this document, the relevant boundary is the boundary of the system
under study.

Note 2 to entry: Land use is often referred to as 'land occupation' in life cycle
assessment (LCA).157

2.6.2 Direct land use change (DLUC)

2.79. ISO 14067:2018 defines Direct Land Use Change (DLUC) as: a "change in the human use of
land within the relevant boundary" where "the relevant boundary is the boundary of the system
under study". It also notes that "land use change happens when there is a change in the land-use
category as defined by the IPCC (e.g., from forest land to cropland)."138

2.6.3 Indirect land use change (ILUC)

2.80. As described above, the concept of ILUC is relied upon in RED II and the Delegated Regulation
in the context of placing a general limit on the share of biofuels produced from feed and food crop
that may contribute to EU renewable energy targets (the "7% limitation"), first introduced in the
ILUC Directive, and also through the concepts of "high ILUC-risk" and "low ILUC-risk" feedstock that
underpin the "cap and phase-out" and related requirements.

2.81. ILUC is described as follows in Recital 81 of RED II: "Indirect land-use change occurs when
the cultivation of crops for biofuels, bioliquids and biomass fuels displaces traditional production of
crops for food and feed purposes. Such additional demand increases the pressure on land and can

151 Indonesia's first written submission, para. 216 (referring to Exhibits IDN-119, IDN-103, IDN-108).

152 Indonesia's first written submission, para. 217 (referring to Exhibit IDN-108). In addition,
Amendment nr. I-694 rect. bis. of 21 November 2020 to the French Finance Law for 2021 (Amendement N° I-
694 rect. bis de 21 novembre 2020 de la loi de finances pour 2021), (Exhibit IDN-119) by which the described
treatment was extended to March 2021, states this would extend a support measure for the biodiesel sector.

153 Indonesia's first written submission, paras. 3, 133.

154 Indonesia's first written submission, para. 229; European Union's first written submission, para. 40.

155 TPCC Report, "Climate Change and Land", (Exhibit IDN-393), p. 817.

156 TPCC Report, "Climate Change and Land", (Exhibit IDN-393), p. 817.

157 1SO 14067:2018, (Exhibit IDN-228), Clause 3.1.7.4.

158 1SO 14067:2018, (Exhibit IDN-228), Clause 3.1.7.5.
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lead to the extension of agricultural land into areas with high-carbon stock, such as forests, wetlands
and peatland, causing additional greenhouse gas emissions."

2.82. ISO 14067:2018 defines "indirect land use change" as:

change in the use of land which is a consequence of direct land use change (3.1.7.5),
but which occurs outside the relevant boundary.

Note 1 to entry: In this document, the relevant boundary is the boundary of the system
under study.

Note 2 to entry: Land use change happens when there is a change in the 'land-use
category' as defined by the IPCC (e.g. from forest land to cropland).

EXAMPLE If land use on a particular parcel of land changes from food production to
biofuel production, land use change might occur elsewhere to meet the demand for
food. This land use change elsewhere is indirect land use change.>®

2.83. The IPCC Report on "Climate Change and Land" defines ILUC as "Land use change outside
the area of focus, that occurs as a consequence of change in use or management of land within the
area of focus, such as through market or policy drivers. For example, if agricultural land is diverted
to biofuel production, forest clearance may occur elsewhere to replace the former agricultural
production."160

2.84. Indonesia challenges the way in which the European Union, in the measures at issue, has
made use of the concept of ILUC and addressed ILUC impacts potentially resulting from conventional
biofuel production.

3 PARTIES' REQUESTS FOR FINDINGS AND RECOMMENDATIONS

3.1. With regard to the EU measures at issue, Indonesia requestsi®! the Panel to find that the
European Union:

a. violates the national treatment and the Most-Favoured Nation (MFN) obligations under
Article 2.1 of the TBT Agreement because the high ILUC-risk cap and phase-out
discriminates between like oil crop-based biofuel of different foreign origin and between
oil palm crop-based biofuel from Indonesia and like oil crop-based biofuel of EU origin;

b. violates Article 2.2 of the TBT Agreement by imposing the 7 % limitation and the high
ILUC-risk cap and phase-out with a view to or with the effect of creating unnecessary
obstacles to international trade;

c. violates Article 2.4 of the TBT Agreement by imposing the 7 % limitation and the high
ILUC-risk cap and phase-out without using relevant international standards as a basis;

d. violates Article 2.5 of the TBT Agreement by failing to explain the justification for
preparing, adopting or applying the high ILUC-risk cap and phase-out!®2 in terms of
Articles 2.2 to 2.4 of the TBT Agreement;

e. violates Article 2.8 of the TBT Agreement because the high ILUC-risk cap and phase-out
regulates trade in biofuel based on descriptive characteristics of product requirements
instead of its performance;

159 ISO 14067:2018, (Exhibit IDN-228), Section 3.1.7.6.

160 TPCC Report, "Climate Change and Land", (Exhibit IDN-393), p. 817.

61 Indonesia's first written submission, para. 1431.

162 In response to Panel question No. 119, Indonesia clarifies and confirms that, in accordance with the
terms of the panel request, its claim under Article 2.5 of the TBT Agreement is not made in respect of the 7 %
limitation.
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violates Articles 2.9.2 and 2.9.4 of the TBT Agreement by failing to notify proposals of RED
IT and the Delegated Regulation and by having failed to organize a meaningful commenting
process in respect of the proposal for RED II and that for the Delegated Regulation.

violates Article 5.1.1 of the TBT Agreement because the conformity assessment procedure
for certifying biofuel as biofuel made from oil palm that is low ILUC-risk discriminates
against Indonesian suppliers of oil palm crop-based biofuel;

violates Article 5.1.2 of the TBT Agreement by imposing a conformity assessment
procedure for certifying oil palm crop-based biofuel as low ILUC-risk which creates
unnecessary obstacles to international trade;

violates Article 5.2.1 of the TBT Agreement by failing to ensure, when implementing
Article 5.1 of the TBT Agreement, that the conformity assessment procedure for certifying
oil palm crop-based biofuel as low ILUC-risk is undertaken and completed as expeditiously
as possible;

violates (i) Article 5.6.1 of the TBT Agreement by failing to publish a notice at an early
appropriate stage that it proposes to introduce a particular conformity assessment
procedure, in such a manner as to enable interested parties in Indonesia and other WTO
Members to become acquainted with it; (ii) Article 5.6.2 of the TBT Agreement by failing
to notify proposals of RED II and the Delegated Regulation; and (iii) Article 5.6.4 of the
TBT Agreement by having failed to organize a meaningful commenting process in respect
of the proposal for RED II and that for the Delegated Regulation;

violates Article 5.8 of the TBT Agreement by failing to promptly publish or otherwise make
available the conformity assessment procedure for certifying oil palm crop-based biofuel
as low ILUC-risk;

violates Articles 12.1 and 12.3 of the TBT Agreement by failing to take into account the
circumstances specific to developing countries, in preparing and applying the technical
regulations and the conformity assessment procedure at issue;

. violates Article XI:1 of the GATT 1994 by imposing the high ILUC-risk cap and phase-out

which makes effective quantitative prohibitions or restrictions on imports of palm oil;

violates Article I:1 of the GATT 1994 because the high ILUC-risk cap and phase-out
discriminates between Indonesian palm oil and oil palm crop-based biofuel and like
products imported from other WTO Members;

violates Article III:4 of the GATT 1994 because the high ILUC-risk cap and phase-out
discriminates between palm oil and oil palm crop-based biofuel originating in Indonesia
and like products of EU origin; and

violates Article X:3(a) of the GATT 1994 because it administers RED II in an unreasonable
manner by setting out the criteria for certification of low ILUC-risk biofuels in the Delegated
Regulation without providing for the necessary elements that enable certification to be
obtained.

3.2. With regard to the French measures, Indonesia requestsi®3 the Panel to find that the
European Union:

a.

violates Article I:1 of the GATT 1994 because the French biofuel tax reduction
discriminates among like biofuel originating in different third countries;

violates the first sentence of Article III:2 of the GATT 1994 because the French biofuel tax
reduction, by excluding oil palm crop-based biofuel from the tax reduction mechanism
while making it available to other like oil crop-based biofuel of EU origin, discriminates
between imported oil palm crop-based biofuel and other like biofuel of EU origin, by

163 Indonesia's first written submission, para. 1431.
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subjecting imported oil palm crop-based biofuel to internal taxes in excess of those applied
to like domestic products;

c. violates, in the alternative to Indonesia's claim under the first sentence of Article III:2 of
the GATT 1994, the second sentence of Article III:2 of the GATT 1994 because the French
biofuel tax reduction, by excluding oil palm crop-based biofuel from the tax reduction
mechanism while making it available to other like oil crop-based biofuel of EU origin,
results in oil palm crop-based biofuel being taxed not similarly to other directly competitive
or substitutable oil crop-based biofuel of EU origin, so as to afford protection to domestic
production;

d. violates Articles 3.1(b) and 3.2 of the SCM Agreement because the French biofuel tax
reduction constitutes a prohibited subsidy within the meaning of Article 3.1(b) of the
SCM Agreement; and

e. violates, in the alternative to Indonesia's claims under Articles 3.1(b) and 3.2 of the
SCM Agreement, Article 5(c) of the SCM Agreement because the French biofuel tax
reduction is an actionable subsidy which causes adverse effects to the interests of
Indonesia, in the form of serious prejudice to its interests within the meaning of Articles
6.3(a) and 6.3(c) of the SCM Agreement, or a threat thereof.

3.3. The European Union requests the Panel to reject all the claims brought by Indonesia against
both the EU and French measures.164

4 ARGUMENTS OF THE PARTIES

4.1. The arguments of the parties are reflected in their executive summaries provided to the Panel
in accordance with paragraph 25 of the Working Procedures adopted by the Panel.16>

5 ARGUMENTS OF THE THIRD PARTIES

5.1. The arguments of Australia, Brazil, Canada, Colombia, Ecuador, Japan, the Republic of Korea,
Malaysia and the United States are reflected in their executive summaries, provided in accordance
with paragraph 27 of the Working Procedures adopted by the Panel (see Annexes C-1 through C-9).
Argentina, China, Costa Rica, Guatemala, Honduras, India, Norway, the Russian Federation,
Singapore, Thailand and Tirkiye reserved their rights to participate in these proceedings as a third
party, but did not make a written submission or present oral arguments to the Panel.166

6 INTERIM REVIEW
6.1 Introduction

6.1. On 29 September 2023, the Panel issued its Interim Report to the parties. On 31 October 2023,
Indonesia and the European Union each submitted written requests for the Panel to review aspects
of the Interim Report. On 21 November 2023, Indonesia and the European Union submitted
comments on each other's requests for review. Neither party requested an interim review meeting.

6.2. In accordance with Article 15.3 of the DSU, this section of the Report sets out the Panel's
response to the parties' requests made at the interim review stage.

6.3. Insofar as the paragraph numbering in the Final Report has changed from the Interim Report,
the discussion that follows uses the paragraph numbering of the Final Report as the point of
reference.

164 European Union's first written submission, para. 1697.
165 See Annexes B-1 and B-2.
166 Costa Rica, Norway and Thailand submitted responses to questions from the Panel.
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6.2 General considerations

6.4. In this subsection, the Panel explains the approach it has taken to certain categories of requests
in @ more global manner. The Panel will then proceed to focus on those requests made by Indonesia
and the European Union that raise more substantive issues which warrant being set out and
discussed individually.

6.5. Certain typographical or formatting errors have been corrected.!6” Additionally, certain editorial
improvements have been made to ensure greater consistency, precision and clarity in
terminology.'% A number of paragraphs referencing party arguments on particular points have been
adjusted where a party requested revisions to more precisely and/or fully reflect its position on the
point being summarized.1%® The Panel has also sought to accommodate requests by a party to
supplement certain footnote citations with additional references to other relevant paragraphs from
its submissions.17? In some instances, consideration of a party's proposed adjustments has resulted
in certain other consequential changes to ensure consistency throughout the Report. The Panel has
also included several additional cross-references, among interrelated findings and subsections of
this Report, to ensure clarity and coherence.!’!

6.6. In its Report, the Panel has followed the approach of introducing each claim and defence with
an overview of the parties' positions in a manner that serves to concisely identify the issues in
dispute; additional, brief summaries of one or both parties' arguments on particular points have
been included in the course of its analysis where the Panel deems it necessary and appropriate to
facilitate an understanding of the Panel's own assessment and reasoning on the issue being
addressed.!”? Therefore, while the Panel has sought to accommodate any request from a party to
adjust the wording of existing argument summaries to more precisely and/or fully reflect the
arguments made on the point being summarized, the Panel has generally refrained from inserting
substantial amounts of new text, including whole new paragraphs, setting out more detailed
argument summaries.t’3

6.7. The discussion that follows is structured using the subheadings of this Report in order to provide
context, and for ease of readability. Where a party offers multiple reiterations of the same request,
or otherwise presents multiple comments that relate to the same issue, the Panel addresses them
together to avoid repetition and fragmentation of its discussion.

167 These include but are not limited to the changes suggested by the parties, in their interim review
comments, to the table of exhibits, paras. 7.6 (the accompanying fn), 7.13, 7.14, 7.41, 7.56, 7.63 , 7.71,
7.72, 7.93 (accompanying fn), 7.278, 7.336, 7.418, 7.659, 7.1115, 7.1158, 7.1166, 7.1168, and 7.1232.

168 These include but are not limited to the changes suggested by the parties, in their interim review
comments, to paras. 7.56, 7.96, 7.130, 7.185, 7.245, 7.246, 7.493, 7.1445, 7.1450, 7.1458.

169 These include but are not limited to the changes suggested by the parties, in their interim review
comments, to paras. 7.73, 7.35, 7.38 (accompanying fn), 7.76 (accompanying fn), 7.109, 7.121, 7.161
(accompanying fn), 7.165, 7.174 (and accompanying fn), 7.181, 7.192, 7.246, 7.278, 7.300, 7.318
(accompanying fn), 7.348, 7.421 (accompanying fn), 7.435, 7.440 (accompanying fn), 7.436, 7.447,
7.483-7.485, 7.534, 7.641, 7.824, 7.977, 7.1038, and 7.1230.

170 These include additions to footnotes accompanying paras. 7.35, 7.55, 7.71, 7.89, 7.158, 7.181,
7.209, 7.278, 7.297, 7.362, 7.366, 7.534, 7.793, 7.1183, and 7.1225. The Panel has made such changes
without prejudice to its understanding that, when a panel elects to include footnote citations referencing one or
both parties' submissions on a particular point, a panel is free to provide a pinpoint citation to the paragraph(s)
the Panel considers relevant, as opposed to exhaustively referencing all relevant paragraphs from the parties'
written submissions, oral statements, responses to Panel questions, and/or associated comments.

171 These include additions to paras. 7.269 and 7.1307.

172 A panel is not required to fully reproduce all of the parties' arguments as set forth in their submission
and may reference and summarize the parties' arguments only to the extent it deems necessary and
appropriate to facilitate an understanding of the Panel's own assessment and reasoning. (See Panel Report,
India - Solar Cells, para. 6.24, and Panel Report, US - Steel and Aluminium Products (Turkey), para. 6.3.)

173 While certain argument summaries proposed by Indonesia on various points are not necessarily
unhelpful, the Panel has not inserted the additional argument summaries as proposed by Indonesia to paras. 7.29
(accompanying fn), 7.109, 7.174, 7.208, 7.245, 7.278 (accompanying fn), or the proposed new paragraphs as
proposed by Indonesia to follow para. 7.95, to follow para. 7.119, and to follow heading 7.1.2.2.4.
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6.3 Claims in respect of the EU measures
6.3.1 Preliminary considerations

6.8. In the context of the Panel's discussion at paragraphs 7.25 to 7.27 of why it refers to the
high ILUC-risk "cap" and "phase-out" in the singular and analyses it as a single measure, the
European Union observes that neither party submitted that a different approach should be taken in
this dispute.

6.9. Indonesia does not consider it necessary to give effect to the European Union's comment,
taking into account that the European Union does not object to paragraph 7.25, including the
statement that whether two measures may be treated as a single measure "is a question to be
determined by a panel".

6.10. The Panel considers that its discussion already clearly reflects and takes into account the
manner in which the parties approached this issue. It is not clear if the European Union is requesting
the Panel to adjust the existing text to further emphasize the manner in which the parties
approached this issue, or if the European Union is taking issue with some aspect (and if so, which
aspect) of the Panel's own reasoning on this issue. In these circumstances, the Panel sees no reason
to make any change to paragraphs 7.25 to 7.27.

6.11. Indonesia suggests that the Panel revise its initial description of low ILUC-risk certification set
out at paragraph 7.29. Specifically:

a. Indonesia suggests that the Panel should supplement its statement that low ILUC-risk
certification operates as an exemption to the high ILUC-risk cap and phase-out with the
statement that that low ILUC-risk certification also operates "as a requirement for biofuel
to qualify towards the EU renewable energy target within the 7% maximum share."

b. Indonesia suggests reformulating the description, in the accompanying footnote (and
several similar formulations elsewhere in the Report), of low ILUC-risk certification
applying to "individual consignments of biofuels". In its reformulation here and elsewhere,
Indonesia refers to low ILUC-risk certification being available only to biofuel produced from
e.g. "additional feedstock".

6.12. The European Union disagrees with Indonesia's proposed revisions.
6.13. The Panel has not made the changes proposed by Indonesia for the following reasons:

a. Itis not correct to say that low ILUC-risk certification is a requirement for biofuels classified
as high ILUC-risk to count towards the EU renewable energy targets within the 7%
maximum share. Biofuels classified as high ILUC-risk are still eligible to count towards the
EU renewable energy targets within the 7% maximum share, up to the amount of the cap
and phase-out. Low ILUC-risk certification is or will become a requirement for such biofuels
to count towards the EU renewable energy targets within the 7% maximum share only in
respect of imports above the "cap", and/or once the "phase-out" of such biofuels has been
completed i.e. no later than 2030.

b. Indonesia has not indicated whether and if so why it takes issue with certain references
to low ILUC-risk certification applying to "individual consignments of biofuels", and the
Panel sees no issue with this terminology. Among other things, the Delegated Regulation
employs this terminology, referring (see e.g. Article 6) to low ILUC-risk certification
applying to "consignments" of biofuels.

6.3.2 Annex 1.1 - Existence of a "technical regulation”

6.14. In the context of the Panel's findings on whether the measures "lay down product
characteristics", Indonesia requests that the Panel delete its statement, at paragraph 7.100, that
"there may be more than one way of identifying the 'group of products' to which the 7% maximum
share and the high ILUC-risk cap and phase-out apply". According to Indonesia, this statement does
not reflect the arguments of the parties, nor the content of the applicable legal provisions.
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6.15. The European Union is of the view that this is not a question of ensuring "accuracy", but rather
concerns a request to modify a finding. It objects to this request which is not sufficiently motivated.

6.16. The Panel notes that while Indonesia's comment is directed at paragraph 7.100, the latter
merely recalls the conclusion reached in paragraph 7.94, which is in the previous subsection of this
Report. In paragraph 7.94, the Panel states that "while there may be more than one way of
identifying the 'group of products' to which the 7% maximum share and the high ILUC-risk cap and
phase-out apply, it is clear that both measures apply to 'biofuel produced from food and feed crops'.
The Panel's observation that there may be more than one way of identifying the group of products
to which the measures apply is accompanied by a footnote, which offers further elaboration and
illustration of that statement. The Panel does not agree with Indonesia's suggestion that the Panel's
statement somehow deviates from the arguments of the parties, let alone the content of the

applicable legal provisions. The Panel has not made any change to paragraphs 7.94 or 7.100.

6.17. In the context of the Panel's findings on whether the measures "lay down product
characteristics", the European Union comments on paragraph 7.105. In this paragraph, the Panel
agrees with the European Union that the criteria for determining high ILUC-risk feedstocks covers
matters relating to the observed impacts of cultivation of specific feed and food crops and that these
criteria do not, in and of themselves, relate to any intrinsic or extrinsic characteristic of the biofuels
produced from feedstocks. The European Union observes that in paragraph 452 of its first written
submission, which the Panel refers to in this connection, the European Union submitted not only that
these criteria do not relate to any intrinsic or extrinsic characteristic of the biofuels produced from
feed and feedstocks, but that they "do not prescribe, positively or negatively any requirements in
that respect". The European Union requests that this "second element" of its submission "is reflected
and addressed".

6.18. Indonesia requests that the Panel reject the European Union's suggestion because
paragraph 7.105 does not deal with the European Union's position as such, but rather expresses the
Panel's assessment of the European Union's position and the fact that it only partly agrees with the
European Union. In particular, the first sentence of that paragraph reflects the Panel's agreement
with the European Union that the criteria for determining high ILUC-risk feedstocks, in and of
themselves, do not relate to any intrinsic or extrinsic characteristics of the biofuels produced from
feedstocks. The next sentence makes it clear that the Panel disagrees with the second element of
the European Union's submission, when it notes that "it is not the criteria for the determination of
high ILUC-risk crops that the Panel considers to be the relevant product characteristic in this
context". This is consistent with the Panel's conclusion, in the same paragraph, that "[t]he quality
of being produced from a specific crop is thus the product characteristic that ultimately dictates the
application of the high ILUC-risk cap and phase-out to a particular group of biofuels".

6.19. The Panel notes that it has already reflected and addressed this second element of the
European Union's submission. The Panel has structured its assessment of whether the measures "lay
down product characteristics" into what the Panel regards as two analytically distinct issues. The
first issue is whether the "composition of biofuel" - and more specifically the quality of biofuel being
produced "from food or feed crops" (for the 7% maximum share) or a specific food or feed crop
determined to be high ILUC risk (for the high ILUC-risk cap and phase-out) — qualifies as a "product
characteristic" within the meaning of Annex 1.1. After addressing that issue, the Panel explains, at
paragraph 7.109, that it proceeds to address, as a second prong of the element under consideration,
whether the 7% maximum share and the high ILUC-risk cap and phase-out "lay down", within the
meaning of Annex 1.1, the product characteristic identified. In this context, the Panel refers, in
paragraph 7.109, to the European Union's position that Article 26 of RED II does not "lay down" or
"prescribe" the "composition of fuel" or the "composition of biofuel”, either positively or negatively.

6.20. In the context of the Panel's findings on whether the measures "lay down product
characteristics", Indonesia further submits that it is important to cross-reference, as an additional
consideration, the Panel's later finding that the entirety of the EU conventional biofuel market is
essentially governed by the RED II regime, in the sense that there is essentially no market for
biofuels that are not eligible to count towards the EU renewable energy targets. Indonesia proposes
adding language to this effect to paragraph 7.111 accompanied by a cross-reference to the Panel's
more detailed discussion on that point in section 7.1.2.3.5.1 of this Report. Indonesia proposes a
related revision to paragraph 7.130, in the context of the Panel's findings on whether the measures
at issue lay down product characteristics "with which compliance is mandatory".
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6.21. In response to Indonesia's comment on paragraph 7.111, the European Union considers that
it is for the Panel to select those facts and matters which it considers necessary to refer to when
addressing arguments. As is reflected in Indonesia's comment, the Panel has made separate findings
as regards the market. It does not follow that the Panel should repeat those arguments throughout
the Interim Report. With regard to the related comment on paragraph 7.130, the European Union
observes that this pre-empts the findings as to the nature of the biofuels market and states that
Indonesia has not motivated its suggestion.

6.22. In the light of Indonesia's comments on paragraphs 7.111 and 7.130, the Panel agrees that
it should be more explicit in how this factual finding by the Panel (i.e. that the entirety of the EU
conventional biofuel market is essentially governed by the RED II regime, in the sense that there is
essentially no market for biofuels that are not eligible to count towards the EU renewable energy
targets) informs its analysis of whether the measures constitute "technical regulations". The Panel
considers this factual finding to be more relevant to the issue of whether the measures at issue lay
down product characteristics "with which compliance is mandatory" than it is to the issue of whether
the measures "lay down" product characteristics. It is therefore in that context that the existing text
of paragraph 7.130 has sought to reflect this point. The text of paragraph 7.130 has been revised
in the light of Indonesia's comment to be more explicit in this regard.

6.3.3 Article 2.2 - Necessary to fulfil a legitimate objective

6.23. In the context of the Panel's findings on "The identification of the objective pursued" by the
measures at issue, the Panel observes that there are certain internal tensions and ambiguities in
respect of each party's identification of the objective(s) of the measures at issue. The Panel then
sets forth, in paragraph 7.208, a brief exposition of certain statements and arguments presented
by Indonesia along with the Panel's understanding of how certain of those arguments presented
relate to one another, namely as arguments in the alternative. Indonesia proposes various revisions
to this paragraph that would rearrange certain existing elements and add additional detail on its
arguments.

6.24. The European Union observes that where references are made to Indonesia's arguments,
appropriate terminology should be proposed. Here and elsewhere, the European Union considers
that Indonesia's request to add the word "stated" before objective has not been explained. Given
the findings of the Panel as to the objectives of the measures, the European Union does not consider
that this is appropriate or necessary.

6.25. The Panel has generally sought to accommodate any request by a party to adjust an argument
summary to more precisely and/or fully reflect a party's position on a point being summarized.
However, the purpose of paragraph 7.208 is to set forth the Panel's understanding of how certain of
the arguments presented by the parties on the identification of the measures' objective(s) relate to
one another. The Panel is not convinced that the changes proposed by Indonesia to paragraph 7.208
demonstrate any error in the Panel's understanding. Accordingly, the Panel has not made those
changes.

6.26. In the context of the Panel's findings on "The wider objectives of the EU Biofuels regime",
Indonesia requests the Panel to delete the last sentence in paragraph 7.230. This sentence
provides that "The Panel accepts that it is no doubt true" that limiting the risk of ILUC-related GHG
emissions caused by conventional biofuel cannot be understood as an end in itself but is rather a
means to secure the broader policy goals of climate change mitigation, environmental protection
and biodiversity, and the protection of EU public morals, "and that the Panel does not consider that
focusing on the objective of the specific measures at issue [implies] otherwise". Indonesia requests
deletion of this sentence on the grounds that it reflects a point that is in dispute.

6.27. The European Union observes that the Panel has reached a conclusion on a point in dispute
and objects to Indonesia's request which is, in essence, to delete a finding.

6.28. The Panel's intended meaning in the last sentence of paragraph 7.230 was simply to confirm
that it is no doubt true that the objective of limiting the risk of ILUC-related GHG emissions caused
by conventional biofuel cannot be understood as an end in itself, disconnected from any other higher-
level objectives and values. It was not the Panel's intention to suggest that the parties agree on
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what those higher-level objectives and values are, as the Panel appreciates is a point in dispute. The
Panel has revised paragraph 7.230 accordingly.

6.29. In the context of the Panel's findings on "The allegation of protectionism in the guise of
environmental protection”, Indonesia comments on the Panel's analysis of the resolution of the
European Parliament set out in paragraph 7.261. Indonesia submits that the Panel does not take
into account some of the important elements of the resolution of 4 April 2017 and respectfully
requests to take into account and reflect in paragraph 7.261 the elements of that resolution
highlighted at paragraphs 142-143 of Indonesia's first written submission. According to Indonesia,
the Panel should note there that "the European Parliament acknowledged the lack of (reliable) data
and the need to improve scientific assessments as regards GHG emissions from palm oil-related
land-use change. It has further observed that 'other plant-based oils produced from soybeans,
rapeseed and other crops have a much higher environmental footprint and require much more
extensive land use than palm oil' and that 'other oil crops typically entail a more intensive use of
pesticides and fertiliser'. The European Parliament also recognised the complexity of the oil palm
issue and emphasised 'the importance of developing a global solution based on the collective

responsibility of many actors'".

6.30. The European Union observes that Indonesia is drafting an assessment of evidence on behalf
of the Panel. The European Union objects. Indonesia might request that its arguments, properly
characterised as such, are referenced. This would be a fundamentally different request to the
reformulation currently proposed.

6.31. The Panel has not made the addition proposed by Indonesia because the Panel does not
purport to provide a comprehensive description of the 4 April 2017 resolution of the European
Parliament, or identify all the considerations therein that the parties may have referred to in their
respective arguments in relation to different issues. The focus of the Panel's discussion at paragraphs
7.261-7.263 is on the statement in the resolution that appears most directly relevant to the alleged
protectionist objective and motivation behind the measures at issue - which is the issue being
addressed in this section of the Report. Of course, while the Panel has focused on the particular
statement considered most relevant to the alleged protectionist objective, its assessment is based
on the entirety of the resolution.

6.32. In the context of the Panel's findings on "The allegation of protectionism in the guise of
environmental protection”, Indonesia makes a request relating to paragraph 7.269. In that
paragraph, the Panel observes that the arguments Indonesia presents relating to the "design and
structure" of the high ILUC-risk cap and phase-out are many of the same arguments that Indonesia
makes under the "legitimate regulatory distinction" step of the analysis under Article 2.1, and that
the Panel considers that the issues raised by Indonesia are more appropriately addressed together
with other aspects of the design and operation of the measure as part of the examination of the
"legitimate regulatory distinction" step under Article 2.1. In its comment on this paragraph,
Indonesia requests that the Panel explain the implications of its assessment under Article 2.1 of the
issues referred to in this paragraph for its analysis of the allegation of a protectionist objective (and
the lack of a legitimate objective) for the purpose of Article 2.2 of the TBT Agreement.

6.33. The European Union does not respond to Indonesia's comment.

6.34. The Panel recalls that, as stated in paragraph 7.269, the wide range of issues raised by
Indonesia pertaining to the design and operation of the measure listed in paragraph 7.268 are more
appropriately addressed together with other aspects of the design and operation of the measure as
part of the examination of the "legitimate regulatory distinction" step under Article 2.1. Having said
that, the Panel considers that it is implicit in its findings that, even if these issues were to be
addressed in the context of making a finding on whether the measure has a protectionist objective,
the Panel's findings under Article 2.1 do not provide support for Indonesia's allegation that the high
ILUC-risk cap and phase-out has a protectionist objective. The Panel has revised paragraph 7.269
to state this point more explicitly.

6.3.4 Article 2.1 - Non-discrimination

6.35. In the context of the Panel's preliminary considerations on the likeness analysis under Article
2.1 concerning the "Identification of the universe of like products", the European Union requests
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that the Panel completes the summary of the European Union's arguments at paragraph 7.440 by
mentioning "findings in a merger decision and a trade defence measure that HVO and FAME are
interchangeable, a US government report finding that FAME faced strong competition from HVO"
referenced by the European Union.

6.36. Indonesia considers that these elements may be more appropriately included in a footnote.
Indonesia further proposes adding in a footnote a sentence stating that "the European Union, in its
first written submission, stated that '[t]here are indications that FAME and HVO have certain
differences with regard to price and blending limitations'. In addition, should the Panel accept the
European Union's request, Indonesia requests it to also include Indonesia's counterarguments and
clarify that the trade defence measure referenced by the European Union does not state that FAME
and HVO are interchangeable and use the original wording quoted by the European Union.

6.37. The Panel has revised paragraph 7.440 to more fully reflect, and more fully respond to, the
parties' arguments on this issue.

6.38. In the context of the Panel's findings on the "Consumer perceptions" factor of the likeness
analysis under Article 2.1, Indonesia requests that the Panel clarify the meaning of its statement, at
paragraph 7.473, that it is "unclear whether these statements reflect consumers' preferences or
business decisions dictated by a change in the regulatory environment". Indonesia understands that
the remainder of the paragraph implies that the latter explanation appears more likely and suggests
that the Panel's statement be clarified by stating this explicitly.

6.39. The European Union considers that the proposed "clarifying" language is unnecessary. It
therefore objects.

6.40. The Panel considers that the current language of paragraph 7.473 suffices to reflect the
Panel's assessment of the relevant evidence and therefore declines to make the change suggested
by Indonesia.

6.41. In the context of the Panel's findings on the "De facto nature of the detrimental impact" on
imported palm oil-based biofuel, the European Union takes issue with the Panel's assessment, at
paragraph 7.503, that "[a]lthough Indonesia has demonstrated that palm oil-, rapeseed oil- and
soybean oil-based biofuels are like, the European Union seems to be comparing only the treatment
of domestically produced and imported palm oil-based biofuel." The European Union objects to this
sentence, which, in its view, misrepresents the analytical exercise the European Union has
consistently maintained the Panel should undertake. The European Union refers the Panel to
paragraphs 667-668 of its first written submission, where it argues that it is the group of imported
products that should be compared with the group of domestic products. The European Union
requests, as a minimum, that its arguments are fully reflected in this respect.

6.42. Indonesia requests that the Panel reject the European Union's suggestion because paragraph
7.503 does not deal with the European Union's position as such, but rather with the Panel's
assessment of the arguments submitted. Moreover, Indonesia considers that the Panel has
accurately assessed the European Union's arguments in this respect, as set out at paragraph 690 of
the European Union's first written submission. Indonesia requests that the Panel reject the European
Union's suggestion to remove footnote 774. The paragraphs cited by the European Union present an
alternative argument (introduced by the words "even on the basis of Indonesia's case as to what
constitute 'like' products") and do not address the treatment of "the only product imported from the
complainant [as compared] with all domestic products and products of other origin found to be like"
but are rather a continuation of the European Union's arguments that Indonesia has not correctly
identified the universe of products to be compared. Therefore, they are not relevant to the finding
of the Panel at paragraph 7.503. If the Panel were to accept the European Union's suggestion,
Indonesia requests that its counterargument included at paragraph 613 of its second written
submission be included.

6.43. The Panel observes that its reasoning set out in paragraphs 7.501-7.503 addresses the point
reiterated by the European Union that "domestically produced palm-oil based biofuel is subject to
exactly the same eligibility criteria as imported palm oil based biofuel".17* The Panel also notes the

174 European Union's first written submission, paras. 690, 698, 1138, and 1183.
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European Union's argument that the measure accords identical treatment to imported and
domestically produced rapeseed oil- and soybean oil-based biofuel, which, together with palm
oil-based biofuel, constitute the groups of imported and domestic like products.’> The Panel recalls
in this regard its findings that Indonesia does not export (and thus the European Union does not
import from Indonesia) rapeseed oil- and soybean oil-based biofuel. The Panel further understands
that the European Union does not import from Indonesia biofuel made from other crops grown there.
This is an important factual consideration that has to be taken into account when comparing the
treatment of imported products with the treatment of like products of EU and foreign origin. This
consideration requires the Panel to assess the treatment of palm oil-based biofuel, which is the only
relevant product imported from Indonesia, with the treatment of palm oil-, rapeseed oil- and
soybean oil-based biofuel, which all are like products of EU and foreign origin.

6.44. In the context of the Panel's findings on the "Calculation of the share of expansion rate into
land with high-carbon stock", Indonesia makes two comments on the Panel's discussion of
productivity yields. These comments are made on paragraphs 7.602 and 7.603. These are addressed
separately below.

6.45. In paragraph 7.602, the Panel states that the calculation of the productivity factor has to
be based on yield data for all relevant co- and by-products, notes that the European Union has
adjusted the source data to account for all by-products other than waste and residues, and states
that Indonesia does not seem to be contesting these adjustments. In its comment on paragraph
7.602, Indonesia requests that the Panel instead summarize Indonesia's position as being that
Indonesia "notes that oil palm's extensive by-products were not taken into account by the
European Union".

6.46. The European Union responds that this proposal dissimulates Indonesia's position and has not
been justified.

6.47. The Panel observes that while Indonesia contests comparing productivity on other basis than
oil yield (see next paragraph), it does not contest in its arguments the specific values of the
adjustments made to the yield results taken as basis for the calculation and reflected in the European
Union's responses to Panel questions No. 42 and No. 145.17¢ Furthermore, the Panel notes that
Indonesia's argument concerning the alleged failure by the European Union to account for oil palm's
by-products is already reflected in the last sentence of paragraph. 7.597. Therefore, the Panel rejects
Indonesia's request to make the suggested changes to paragraph 7.602.

6.48. Indonesia submits that paragraph 7.603 does not take into account its concern, namely that
the European Union compares the grain yields with the oil yield of oil palm. In Indonesia's view the
EU approach does not provide a fair comparison, and the Panel appears to have misunderstood
Indonesia's argument on this point (as well as the European Union's actions in calculating the
productivity factor). Indonesia submits that there is no question regarding the use of "raw data" to
which the Panel refers. As Indonesia explained, in its response to Panel question No. 146, the
European Union compares the grain yield of maize, rapeseed, soybeans, sunflower seed and wheat,
with the oil yield of oil palm. However, the logical comparison should be between the oil yield of oil
palm and the oil yields of rapeseed, soybeans, or sunflower seed or the ethanol yields of maize and
wheat. The issue is not whether data on fresh fruit bunches should be used over oil yield, but rather
why the European Union compares oil yields with grain yields at all, except to overstate the
productivity factor. Furthermore, in respect of the Panel's statement in paragraph 7.603 that
Indonesia "does not explain why it would be more appropriate to use the FAOSTAT data on fresh
fruit bunches, other than that it is 'possible and simple', Indonesia has explained at length that it
is inappropriate to use the oil yield of only one product and compare that to a grain yield of others.
The results of (not) doing so become clear from Table 2 of Indonesia's response to Panel question
No. 146. Moreover, Indonesia responds in that paragraph directly to the European Union's incorrect
assertion that "data on palm oil was chosen because it is more reliable than data on fresh oil palm
fruit bunches". Indonesia provided reliable data which makes a proper comparison, disproving the
European Union's assertion, and indicating that there is no good reason to compare oil yields with
grain yields. Such comparison must be considered arbitrary and unreasonable. Indonesia asks the
Panel to assess both parties' arguments on this point.

175 European Union's first written submission, paras. 668-669.
176 See Indonesia's comments on the European Union's responses to Panel questions Nos. 145-146.
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6.49. The European Union observes that Indonesia is rearguing its case once again, claiming that
"there is no good reason to compare oil yields with grain yields". The European Union disagrees that
such comparison should be considered arbitrary and unreasonable. As indicated in its answers to
the Panel's written questions Nos. 145 and 146, the European Union relies on raw data on palm oil
yield by FAOSTAT (whose reliability is undisputed), subject to certain adjustments. Data on palm oil
was chosen because it is the oil that is traded, and not the fresh oil palm fruit bunches. The rationale
of comparing oil yield of oil palm and grain yield of other crops can be found in the crucial role played
by by-products in increasing demand for a certain crop. In this regard, the EU calculation takes full
account of the difference in by-products. On the contrary, in practice, Indonesia conveniently
contends that all by-products should be ignored. To conclude, the European Union finds Indonesia's
request unnecessary and not relevant, and objects to that request.

6.50. The Panel notes at the outset that the Report addresses, in paragraphs 7.599 through 7.601,
Indonesia's argument that the calculation of the productivity factor should be based on oil yield for
all relevant crops, as oil is used for biofuel production. In the Panel's view, Indonesia's arguments
raised as part of the request to revise paragraph 7.603 restate this point.l”7 Other than that,
Indonesia does not explain why it would be "inappropriate" to compare grain yields with oil yields
for the purposes of calculating the productivity factor. The Panel thus maintains its conclusion that
insofar as appropriate adjustments have been made to raw data to account for all relevant by-
products, it is reasonable for the European Union, in light of the record evidence, to take as a starting
point for the calculation of the productivity factor grain yields for certain crops and oil yield for palm
oil as the main co-products.

6.3.5 Article 2.5 - Explanation of justification for technical regulation

6.51. Indonesia takes issue with the Panel's assessment, set forth in paragraph 7.687, that the
principal focus of Indonesia's statements to the TBT Committee, including their related questions
directed to the European Union, is alleged discrimination against palm oil-based biofuels that would
be relevant to Article 2.1, not the obligations in paragraphs 2 to 4 of Article 2. Indonesia submits
that this does not accurately reflect the evidence presented by Indonesia. For instance, as noted at
paragraph 803 of Indonesia's first written submission, Indonesia's statements at the TBT Committee
meeting of 6 and 7 March 2019 referred to both Articles 2.1 and 2.2 of the TBT Agreement. At the
same meeting, references were also made to Article 2.4. At the June 2019 TBT Committee meeting,
Indonesia again raised its concerns as regards the consistency of the measures at issue with Article
2.2 (see paras. 804-805 of Indonesia's first written submission). Indonesia respectfully requests
that this evidence be duly taken into account by the Panel.

6.52. The European Union responds that Indonesia is requesting that the Panel change its
assessment of the evidence. The European Union objects to that request.

6.53. The Panel conducted a thorough and careful review of all of the TBT Committee statements
submitted by Indonesia as evidence in support of its claim under Article 2.5. After reviewing this
evidence, the Panel reached the conclusion in paragraph 7.687 that "the principal focus" of
Indonesia's statements to the TBT Committee, including their related questions directed to the
European Union, is alleged discrimination against palm oil-based biofuels that would be relevant to
Article 2.1, not the obligations in paragraphs 2 to 4 of Article 2. The Panel added, in the next
sentence, that "while Indonesia's first written submission highlights selected elements of these
statements that set out assertions that the impugned measures are more trade-restrictive than
necessary, and not consistent with 'international standards', it remains the case" that "the principal
focus" of these statements relates to alleged discrimination under Article 2.1. Insofar as Indonesia
is suggesting that the two selected elements of these statements that it highlights in its comment
on the interim report contradict or undermine the Panel's conclusion on what the "the principal focus"
of the statements relates to, the Panel disagrees.

6.3.6 Article 2.8 - Requirements specified in terms of performance

6.54. Indonesia takes issue with the Panel's assessment, set forth in paragraphs 7.719 and 7.720,
that Indonesia's arguments under Article 2.8 "seem to merely repeat points made under other claims

177 The Panel notes in particular, that Indonesia points out in its request that "the logical comparison
should be between the oil yield of oil palm and the oil yields of rapeseed, soybeans, or sunflower seed or the
ethanol yields of maze, wheat".
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without properly developing or substantiating them for the purposes of this claim" (paragraph 7.719)
and that the concept of "environmental performance" that Indonesia relies on is "a concept that
Indonesia does not explain" (paragraph 7.720).

a. Regarding the first issue, Indonesia submits that this does not reflect Indonesia's
arguments and evidence presented during these panel proceedings and requests that the
Panel take into account Indonesia's second written submission, paragraphs 936-945,
addressing its Article 2.8 claim.

b. Regarding the second issue, Indonesia requests that the Panel adjust this statement to
indicate that the concept of "environmental performance" is "established based on relevant
ISO standards". According to Indonesia, this change would "duly reflect Indonesia's
reference to the relevant ISO standards as setting out environmental performance
requirements in terms of carbon footprint and sustainability of bioenergy, including
requirements for quantifying GHG emissions, using LCA. (see Indonesia's second written
submission, paragraph 944)."

6.55. The European Union responds that:

a. Asregards paragraph 7.719, Indonesia is requesting that the Panel change its assessment
of Indonesia's submissions. The European Union objects to that request.

b. As regards paragraph 7.720, the European Union observes that Indonesia is drafting an
assessment of evidence on behalf of the Panel. The European Union considers that this
manifestly falls outside the scope of the role of comments.

6.56. The Panel has carefully considered Indonesia's argumentation under Article 2.8 and is not
persuaded that it is necessary or appropriate to adjust the Panel's assessment as reflected in
paragraphs 7.719 and 7.720.

6.4 Claims in respect of the French measure

6.57. Indonesia notes that the progressive elimination of the tax advantage applicable only to high-
ILUC risk raw materials is not discussed in section 2.5, and requests that it be included therein (with
reference to paragraphs 213, 215 1249-1250 of Indonesia's first written submission, Indonesia's
opening statement at the first meeting of the Panel, Indonesia's response to Panel question Nos.
105 and 111 and Section II.b.5.b of Indonesia's second written submission.) Indonesia makes this
comment in the context of section 2.5, and again in the context of paragraph 7.1262, which
summarizes Indonesia's arguments concerning the planned progressive elimination of the tax
advantage by 2031.

6.58. The European Union observes that Indonesia is requesting that the planned progressive
elimination of the TIRIB reduction applicable to biofuels produced from high ILUC feedstock be
included in Section 2.5 of the Interim Report. The European Union objects to the relevance and
necessity of including Indonesia's arguments with regard to the progressive elimination of the TIRIB
reduction, for two main reasons: (i) the progressive elimination is not within the Panel's terms of
reference; and (ii) the progressive elimination does not apply in the present and will not apply in
the future.

a. With regard to (i), whereas Indonesia calls this another aspect of the measure, this so-
called aspect is not the measure that Indonesia has identified in its panel request and,
therefore, it is not part of the matter before this Panel. Indeed, Indonesia's panel request
identifies the challenged measure as the "reductions to the fuel tax" and the correlative
exclusion of oil palm crop-based biofuels from those reductions. It is, therefore, the
exclusion of Palm oil from the TIRIB reduction as such which according to Indonesia would
violate various WTO provisions and not also the elimination of that reduction over time.
Therefore, the European Union objects to Indonesia's request.

b. With regard to (ii), the system of progressive elimination of the tax advantage that would
have started applying as of 2024 was repealed in December 2020 with effect as of 2022.
Therefore, at present, no system of progressive elimination of the TIRIB reduction for any
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biofuel applies. Nor such a system will apply in the future. The measure was not only of
no practical effect when Indonesia made its panel request, but is also not in existence
anymore. Indeed, Article 58 of the French Law 2020-1721 of 29 December 2020 (the
French budgetary law for 2021) amended Article 266 guindecies of the French Custom
code and repealed the schedule for the progressive elimination, which therefore does not
appear anymore in the text of that provision.

c. If the Panel nevertheless decides to include a discussion on the system of progressive
elimination, the European Union requests that the arguments that the European Union has
put forward be reflected as well (as in the European Union's response to Panel question
No. 105; paras. 522-537 of its second written submission; and paragraph 1498 of its first
written submission).

6.59. The Panel has expanded on its discussion in paragraph 7.1264 to provide some additional
factual background information on the planned progressive elimination of the tax advantage for
high-ILUC risk raw materials. The Panel has also adjusted paragraphs 7.1287 and 7.1288 to explain
how the inapplicability of the planned progressive elimination for palm oil-based products is
explained in the broader context of the objective of the French TIRIB measure.

6.5 Separate opinion by one panelist

6.60. Indonesia states that it welcomes the Panel's references, which are made following the overall
conclusions reached in respect to the claims under Article 2.2, Article 2.1, and Article XX, to a
different conclusion having been reached by one panelist as set forth in section 7.3 of this Report.
Indonesia suggests that the Panel make similar references coherently "in each claim throughout the
report where the different conclusion matters. This includes but is not limited to the different
conclusion reached by that panelist as regards the objectives of the measures at issue (cf. paragraph
7.560)."

6.61. The European Union considers that the Panel is not required to repeatedly make references
to a different conclusion reached by one panelist. The separate opinion of that panelist is already set
out in the Report.

6.62. The Panel has already expressly referred to the separate opinion at the end of each claim and
claim and defence throughout the Report where a different conclusion is reached. This includes the
claims and defences under Article 2.2, Article 2.1, and Article XX (in respect of both the high ILUC-
risk cap and phase-out and the French measure). It appears that what Indonesia is requesting is
that the Panel add more references within each of those claims, so that the separate opinion is cross-
referenced in the context of each issue and intermediate finding where relevant. The Panel considers
such additions to be unnecessary.

6.63. The European Union observes that paragraph 7.1446 states that Indonesia challenges the
EU and French measures that single out one particular type of crop-based biofuels - i.e. palm oil-
based biofuel - and "with a view to eliminating that one type of biofuel from the EU renewable
energy market". With respect to the quoted clause of this sentence, the European Union requests
that it be clarified that "this is a contested assertion".

6.64. Indonesia does not respond to the European Union's comment.

6.65. The European Union's request is declined. The sentence discussed by the European Union is
in the nature of an introductory statement aimed at distinguishing Indonesia's claims, not a factual
finding by the panelist. Moreover, the separate opinion states at the outset (see paragraph 7.1448)
that the opinion does "not exhaustively identify and analyse all of the evidence that could be referred
to in connection with the issues raised, or repeat all of the arguments and counterarguments of the
parties that have a bearing on these issues".

6.66. The European Union observes that paragraph 7.1452 states that "[t]he measures at issue
in this dispute have been the subject of academic analyses and commentary by various institutions,
and some of these studies have been placed on the record". The European Union states that given
that reference is made to multiple studies, these multiple studies be referenced in the footnotes.
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The European Union also requests clarification as to whether reliance is placed on studies that have
not been placed on the record.

6.67. Indonesia does not respond to the European Union's comment.

6.68. The European Union's request is declined. The separate opinion states at the outset (see
paragraph 7.1448) that "[t]he difference in view underlying this separate opinion is essentially a
matter of how much weight to give to certain evidence before the Panel. I will not exhaustively
identify and analyse all of the evidence that could be referred to in connection with the issues raised
... Instead, what follows sets forth the basic rationale behind the conclusions I reach by identifying
some of the evidence that I give more weight to than the Panel majority." There is no need to
reference all of the potentially relevant record evidence in the footnotes. For greater clarity, no
reliance has been placed on non-record evidence. As stated at the outset, the difference in view
underlying the separate opinion is essentially a matter of how much weight to give to certain
evidence before the Panel.

6.69. The European Union observes that paragraph 7.1453 states that "[t]his evidence must be
assessed holistically, rather than examining each of these statements in isolation from the others".
The European Union requests clarification as to whether the term "this evidence" refers to Delzeit
only. To the extent that it refers to other "academic analyses and commentary by various
institutions", the European Union reiterates its request that this is referenced and identified.

6.70. Indonesia does not respond to the European Union's comment.

6.71. For greater clarity, the reference to "this evidence" in paragraph 7.1453 refers to all of the
evidence referenced in the three preceding paragraphs of the separate opinion (i.e. the explicitly
protectionist recommendation contained in the 4 April 2017 resolution of the European Parliament;
the evidence showing that the European Union has a long history of enacting trade barriers to limit
imports of palm oil-based biofuel to protect the EU biofuel industry; and evidence of the anticipated
effect of the high ILUC-risk cap and phase-out on EU production of competing vegetable oils and
biofuels when assessing the objective of the measure).

6.72. The European Union observes that paragraph 7.1456 states that, in seven out of the nine
studies which were examined and estimated ILUC emissions for all types of oil crop, soybean and
rapeseed were found to have higher estimated ILUC emissions than oil palm. The European Union
requests that, in the interests of balance, references are included to its responses to the paragraphs
identified in Indonesia's submissions. The European Union takes note that there is no need to
replicate all arguments but observes that the footnotes currently exclusively reference paragraphs
from Indonesia's submissions. It therefore requests that the footnotes refer to the European Union's
response to Panel question No. 27. The European Union further considers that the footnote should
make clear that, to the extent that the Panel member considers that nine studies made a comparison
possible, this should be explicitly indicated as being an acceptance of Indonesia's submissions in this
respect.

6.73. Indonesia recalls that it explained (in response to Panel question No. 38, at paragraph 98)
that "[o]Jut of the 30 studies selected by the 2017 Study Report, only nine made a comparison
possible between so-called ILUC GHG emissions of different types of biodiesel, as relevant to this
dispute". Of those nine studies, Indonesia noted (at paragraph 100 of its response to Panel question
No. 38) that "[o]nly two studies concluded that oil palm crop-based biofuel might be related to
higher so-called ILUC GHG emissions". This conclusion can be gathered from examining the studies
listed by Indonesia. Indonesia therefore considers that it is not necessary to add any language that
this conclusion is "an acceptance of IDN's submissions in this respect". Furthermore, Indonesia does
not contest the inclusion of a reference to the European Union's limited response on this point
included in the European Union's response to Panel Question No. 27, as long as additional citations
to Indonesia's rebuttal of those submissions are also included. For example, Indonesia refers to its
response to Panel question No. 38, mentioned above, as well as paragraphs 219-220 of Indonesia's
second written submission.

6.74. The European Union's request is declined. The paragraph of the separate opinion referenced
by the European Union has a single accompanying footnote containing a single reference to a single
paragraph from Indonesia's first written submission. In stating that adding the proposed references
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to its submissions in the interest of balance because "the footnotes currently exclusively reference
paragraphs from Indonesia's submissions", the European Union's comment seems to proceed from
an incorrect premise. Moreover, the separate opinion states at the outset (see paragraph 7.1448)
that it does "not exhaustively identify and analyse all of the evidence that could be referred to in
connection with the issues raised, or repeat all of the arguments and counterarguments of the parties
that have a bearing on these issues".

6.75. Paragraph 7.1459 refers to certain concerns being reflected in independent analyses
conducted by academic institutions, and then quotes from the paper by Delzeit et al. The European
Union comments that "[a]s only one such analysis is cited, the European Union requests that either
all other such analyses to which reference is implicitly made are referenced, alternatively that the
sentence is modified as proposed."

6.76. Indonesia responds that the following studies could be cited (in addition to any other studies
which formed the basis of the separate opinion by one panelist), in order to address the European
Union's concern that, following the first sentence of paragraph 7.1459, only one study is cited:
Special Report of the Intergovernmental Panel on Climate Change (IPCC), "Climate Change and Land
- Chapter 2: Land-Climate Interactions", 2019, (Exhibit IDN-393); Working Document of the
European Commission, "Impact Assessment — Accompanying the document: Proposal for a Directive
of the European Parliament and of the Council amending Directive 98/70/EC relating to the quality
of petrol and diesel fuels and amending Directive 2009/28/EC on the promotion of the use of energy
from renewable sources", SWD(2012) 343 final, 17 October 2012, (Exhibit IDN-135); Working Paper
by R. Delzeit et al., "Indirect land use change (iLUC) revisited: An evaluation of current policy
proposals", (Kiel Institute for the World Economy, 2017), (Exhibit IDN-137); Study by H.S. Naess-
Schmidt et al., Biofuels and indirect land use change: fundamental uncertainties make ILUC factors
no good basis for regulation (Copenhagen Economics, 2019), (Exhibit IDN-131); Expert Report of
Professor Finkbeiner, (Exhibit IDN-126).

6.77. The purpose of paragraph 7.1459 is not to provide a thorough or exhaustive listing of studies
that may reflect the concerns discussed in this part of the separate opinion. The text of paragraph
7.1459 has been modified as proposed by the European Union (i.e. to refer to "an independent
analysis conducted by an academic institution" in the singular).

6.78. The European Union states that the second sentence of paragraph 7.1460, wrongly implies
that the formula only looks at relative expansion. The formula examines relative and absolute
expansion.

6.79. Indonesia considers that the change proposed by the European Union could be misunderstood
as, in essence, changing the finding reflected in the separate opinion by one panelist, which already
clearly reflects the concerns that that panelist has with the formula developed by the European Union
in the context of the Delegated Regulation.

6.80. The European Union's request is declined. It is understood that the measure takes into
account the absolute expansion of the production area by requiring that the average annual
expansion of the production area affects more than 100 000 hectares (as per Article 3(a) of the
Delegated Regulation). Paragraph 7.1460 states that "the singling out of palm oil-based biofuel,
notwithstanding the seemingly similar risk of ILUC-related GHG emissions associated with soybean,
seems to stem from how the formula seeks to measure ILUC-related GHG emissions on the basis of
relative expansion of land, and the relative share of that expansion into high-carbon stock land."
This sentence does not state that the formula seeks to measure ILUC-related GHG emissions
"exclusively" or "solely" on the basis of relative expansion of land.



WT/DS593/R

- 67 -

7 FINDINGS

7.1 Claims in respect of the EU measures: the 7% maximum share, the high ILUC-risk cap
and phase-out, and low ILUC-risk certification

7.1.1 Preliminary considerations

7.1. In this preliminary section, the Panel will first set out certain considerations regarding the
definition of the EU measures at issue and will then explain the order of analysis of claims in this
section.

7.1.1.1 Preliminary considerations relating to the definition of the EU measures at issue

7.2. As the Panel has already provided, in section 2 of this Report, a comprehensive exposition of
the content and context of the measures at issue in this dispute, there is no need to repeat it here.
In this section of the Report, the Panel addresses three issues concerning the definition of the EU
measures at issue:

a. The measures at issue as individual measures distinct from the broader Biofuels regime;
b. The relationship among the measures and related terminology; and

c. Temporal scope issues arising from the gradual implementation of RED II and the
Delegated Regulation.

7.3. Theissues above are, to varying extents, cross-cutting in nature. Insofar as there are additional
issues regarding the definition or identification of the EU measures at issue that arise only in the
context of particular claims under the TBT Agreement or the GATT 1994, the Panel addresses them
in the context of the specific claims to which such additional issues pertain.

7.1.1.1.1 The measures at issue as individual measures distinct from the broader Biofuels
regime

7.4. In its submissions, the European Union takes issue with the fact that Indonesia challenges the
7% limitation/maximum share!’8 and the high ILUC-risk cap and phase-out as individual "measures"
distinct from what the European Union terms its broader "Biofuels regime".1”? Indonesia asks the
Panel to reject the European Union's mischaracterization of the measure(s) as the EU "Biofuels
regime", and focus on the specific measures at issue as identified in its panel request and
submissions.180

7.5. The Panel notes that the European Union questions the characterization of the 7% maximum
share and the high ILUC-risk cap and phase-out as individual "measures" primarily in the context of
arguing that the alleged measures are not "technical regulations" within the meaning of Annex 1.1
to the TBT Agreement. However, in the Panel's view, the European Union's argument raises a more
general issue regarding the Panel's terms of reference and the scope and definition of the measures
at issue. Given that the identification of the relevant measure(s) is fundamental to the Panel's
analysis of many of the issues that follow, the Panel considers it appropriate to address this issue at
the outset.!8!

178 Indonesia refers to this measure as the "7% limitation", while the European Union refers to it as the
"7% maximum share". For reasons elaborated in the next section of this Report, the Panel refers to this
measure as the "7% maximum share".

179 European Union's first written submission, paras. 399-404.

180 See e.g. Indonesia's opening statement at the first meeting of the Panel, paras. 10-23; second
written submission, paras. 109-125, 1093.

181 The Panel notes that the European Union naturally focuses on the two "measures" alleged to be
"technical regulations" under Article 2 of the TBT Agreement when developing this argument, namely the 7%
maximum share and the high ILUC-risk cap and phase-out. The Panel understands that the European Union's
argument would presumably extend mutatis mutandis to the low ILUC-risk certification measure alleged to
constitute a "conformity assessment procedure" under Article 5 of the TBT Agreement.
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7.6. The European Union's arguments on this point seem to weave together two alternative
arguments. The first argument appears to be that the 7% maximum share and the high ILUC-risk
cap and phase-out, as set out in Articles 26(1) and 26(2) of RED II, cannot be assessed as individual
"measures" distinct from the broader "EU Biofuels regime".182 The second argument appears to be
that Indonesia is free to "extract" these different components of one provision (i.e. Article 26 of RED
ITI) and identify them as distinct "measures", but it does not follow from this definition of the
measures at issue "that those provisions should be scrutinised by the Panel in isolation from their
broader context".183 This second argument would seem to concern how the Panel should analyse the
specific measures at issue, and not whether they can be assessed as individual "measures".18* The
Panel addresses these arguments separately in the interest of analytical clarity.

7.7. Beginning with the European Union's first line of argument, the Panel sees no basis to question
Indonesia's identification of particular aspects of what the European Union refers to as the "Biofuels
regime" as the specific measures at issue for the purposes of defining the subject-matter of its
complaint. The fact that these aspects (including the 7% maximum share and the high ILUC-risk
cap and phase-out) are part of the broader regulatory framework for the promotion of renewable
energy in the European Union provided through RED II does not suggest that they could not validly
constitute a challengeable "measure" for the purposes of Indonesia's identification of the subject-
matter of its complaint.

7.8. The Panel recalls that a "measure" challengeable under the DSU may in principle consist of any
act or omission attributable to a Member!8>, and sees nothing in Indonesia's analytical approach to
the definition of the measures at issue that "departs from the orthodoxy".'86 The Panel observes
that when a complaining Member challenges one or more measures reflected in one or more written
instruments, such as a law, regulation, or directive, it would almost invariably be expected to identify
one or more specific provisions of the instrument(s) as the relevant measures at issue for the
purposes of defining the subject-matter of its complaint. In other words, a complaining Member
would almost invariably be expected to selectively identify one or more isolated provisions contained
in the relevant written instrument(s) and characterize those provisions as the measure(s) at issue.
Indeed, a complaining Member's failure to single out (or isolate) one or more specific (i.e. selectively
identified) provisions contained in a law, regulation or other instrument could potentially render a

182 For instance, the European Union argues that Indonesia "selectively identified only some of the
provisions that constitute the EU Biofuels regime, notwithstanding that those provisions operate in conjunction
with one another, and could only be assessed as a composite whole". (European Union's first written
submission, para. 400.) Consistent with that understanding, throughout its submissions the European Union
generally places quotation marks around the word "measures" whenever referring to the 7% maximum share
and high ILUC-risk cap and phase-out (for instance, it develops this argument under the heading, "Neither the
EU Biofuels regime nor the 'measures’' identified by Indonesia are a 'technical regulation™). In response to a
question from the Panel, the European Union submits that Indonesia's panel request identifies the "Biofuels
regime" as "the overarching measure" at issue, and that the panel request "does not identify the measures
that Indonesia says it wants to challenge in its first written submission as being only the 7 % limitation and the
high ILUC-risk cap and phase-out resulting from Article 26 RED II and the Delegated Regulation". (See
European Union's response to Panel question No. 1, paras. 1-16.)

183 European Union's first written submission, para. 403.

184 For instance, the European Union does not appear to be arguing that the 7% maximum share and
the high ILUC-risk cap and phase-out are capable of being assessed as individual measures when it argues that
"even though Indonesia has singled out isolated provisions of RED II and characterised them as individual
'measures' for the purpose of the present proceedings, in order to assess and appreciate the objectives of
those 'measures’, the EU Biofuels regime must be considered as a composite whole, situated in the broader
legal and policy context of which it forms part." (European Union's first written submission, para. 157.) In its
second written submission, the European Union clarifies that "[w]hilst Indonesia is free to choose to define the
measures it seeks to challenge by extrapolating parts of an isolated provision (e.g. parts of Article 26 RED 1II),
it is not entitled to claim that the consequence of this surgical exercise is that the Panel is no longer permitted
to take a step back and assess the 'measures' as part of the broader legislative scheme of which they are
part." (European Union's second written submission, para. 29.) At the second meeting with the Panel, the
European Union reiterated that "[w]hilst it is undoubtedly for a claimant to decide which matters it wishes to
challenge, this autonomy does not confine a panel to evaluating the so-called measures that a claimant has
surgically extrapolated with tunnel vision. ... This is not a question of how measures are defined - it is a
question of the context in which they operate. Any assessment of their compatibility with WTO law, including
the object and purposes they pursue, cannot be conducted in isolation from that context." (European Union's
opening statement at the second meeting with the Panel, paras. 2-5.)

185 Appellate Body Report, US - Corrosion-Resistant Steel Sunset Review, para. 81.

186 Eyropean Union's first written submission, para. 404.
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panel request inconsistent with Article 6.2 of the DSU. That provision requires a complaining Member
to identify the specific measures at issue.

7.9. The Panel does not question that the 7% maximum share and the high ILUC-risk cap and
phase-out may be said to "operate in conjunction"'8” with one another, and with various other
provisions of RED II, the Delegated Regulation, and other aspects of the broader regulatory
framework (which the European Union refers to collectively as its "Biofuels regime"). However, that
circumstance alone does not suffice to establish that all of these aspects of the broader EU "Biofuels
regime" must be examined as "a composite whole"188 in the sense of all of these aspects constituting
a single, inseparable measure. Once again, it is only to be expected that, when a complaining
Member challenges one or more provisions in a written instrument, the specific provision challenged
as the measure at issue would operate in conjunction with other provisions in the same instrument
and/or closely related instruments. There is nothing in WTO dispute settlement practice to suggest
that, in such circumstances, a complaining Member must identify and challenge a single, inseparable
measure comprising all provisions that "operate in conjunction" with the specific measure that it
seeks to challenge.18?

7.10. The Panel is equally unpersuaded by the European Union's suggestion that it was Indonesia
itself, in its panel request, that effectively identified the "EU Biofuels regime" as the "overarching
measure" at issue in this dispute.!®0 It is true, as the European Union notes, that the section in
Indonesia's panel request entitled "The measures at issue" starts with an identification of a number
of legal instruments, in which "[t]he EU measures at issue are laid down"!°!, and taken together
these instruments correspond to what the European Union terms the broader "Biofuels regime".
However, the relevant parts of the panel request include not only the section identifying the "legal
instruments" in which the measures are "laid down", but also the detailed description of the
individual measures at issue provided in subsequent paragraphs of the request!®? which identifies
"the 7% limitation"!?3, "the high ILUC-risk cap and phase-out"'?4, and what Indonesia terms the
"criteria for determining and certifying low ILUC-risk biofuels".19> Moreover, when describing the
legal basis for the complaint in respect of the EU measures!?®, Indonesia refers again to the specific
aspect or aspects that it challenges under each provision. Specifically, it refers in this context to
"limiting and phasing out the use of palm oil crop-based biofuels for meeting EU renewable energy
targets, taking into account the criteria for determining high ILUC-risk feedstock and the criteria for

187 European Union's first written submission, para. 400.

188 European Union's first written submission, para. 400.

183 To avoid any possible misunderstanding, the Panel is not suggesting that WTO dispute settlement
practice prevents a complaining Member from asserting that multiple individual measures that it challenges
should be analysed in combination as a single overarching measure. The issue raised by the European Union's
argument presently under consideration is whether a complaining Member is required to expand the scope of
the measures it wishes to challenge by including, as challenged measures, all provisions of the regulatory
framework insofar as they operate in conjunction with the specific measures at issue.

190 See European Union's response to Panel question No. 1, paras. 1-16, elaborating on
European Union's first written submission, para. 401. In its first written submission, the European Union stated
that although Indonesia has contended that the 7% maximum share and the high ILUC-risk cap and phase-out
are distinct measures, Indonesia "has not explained which elements of the Delegated Regulation and Article 26
RED 1II it considers fall under which 'measure’. In this respect, Indonesia's panel request is clearly inconsistent
with Article 6(2) of the DSU". (European Union's first written submission, para. 401.) In response to Panel
question No. 1, which asked the European Union to elaborate on this statement, the European Union argued
that it is the "EU Biofuels regime" that is the "overarching measure" that Indonesia identified in its panel
request. More specifically, the European Union argued that in "paragraph 2 of its Panel request Indonesia
explains that the EU measures at issue in the present proceedings are laid down in a series of legal
instruments, which go well beyond RED II and the Delegated Regulation", and which are "the essential
components of what the EU has called the "EU Biofuels regime' (paras. 3-4); that "Indonesia's panel request
is not simply addressed against two distinct measures resulting from Article 26 of RED II and the Delegated
Regulation read in isolation" (para. 8); that "the Panel request does not identify the measures that Indonesia
says it wants to challenge in its first written submission as being only the 7 % limitation and the high ILUC-risk
cap and phase-out resulting from Article 26 RED II and the Delegated Regulation" (para. 15); and that "the
Panel request as a whole confirms that the 7 % limitation and the high ILUC-risk cap and phase-out are just
two aspects of the overarching measure that is the EU biofuels regime" (para. 16).

191 Indonesia's panel request, para. 2.

192 Indonesia's panel request, paras. 13-37.

193 Indonesia's panel request, paras. 13-17.

194 Indonesia's panel request, paras. 18-30.

195 Indonesia's panel request, paras. 31-37.

1% Tndonesia's panel request, para. 47.
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classifying and certifying low ILUC-risk biofuels"!97, "imposing the 7% limitation", "preparing,
adopting or applying conformity assessment procedures for certifying oil palm crop-based biofuels
as low ILUC-risk" and "failing to make available conformity assessment procedures for certifying oil
palm crop-based biofuels as low ILUC-risk".198

7.11. For these reasons, the Panel concludes that the European Union has not established any basis
to question Indonesia's identification of particular aspects (i.e. the 7% maximum share and the high
ILUC-risk cap and phase-out) of what the European Union refers to as the "Biofuels regime" as the
specific measures at issue for the purposes of defining the subject-matter of its complaint.

7.12. Turning to the European Union's second line of argument described above, the Panel fully
agrees that it does not follow from Indonesia's identification of the relevant aspects of Articles 26(1)
and (2) of RED II as the specific measures at issue "that those provisions should be scrutinised by
the Panel in isolation from their broader context".1°® In other words, the Panel accepts that the 7%
maximum share, as reflected in Article 26(1) of RED II, and the high ILUC-risk cap and phase-out,
as reflected in Article 26(2) of RED II and the Delegated Regulation, can only be understood as
components of the broader regulatory framework.

7.13. The Panel recalls that section 2 of this Report already provides a thorough review of the
relevant provisions of RED II, the Delegated Regulation, and that broader regulatory framework.
The Panel recalls that it has quoted or summarized numerous provisions from the following
instruments that comprise the broader EU Biofuels regime other than Articles 26(1) and (2) of
RED II, including:

e Directive 2003/30/EC on the promotion of the use of biofuels or other renewable fuels for
transport (referring to Recitals (3) to (6), (22), Articles 3(1), 4(2));

e RED I (referring to Articles 3(1), 3(4), Annex I, Articles 2(i) and (a), 17(2), 17(3), 17(5),
19(6));

e Fuel Quality Directive (referring to Articles 1(5), 1(6));

e ILUC Directive (referring to Recitals (4), (5), (16), (17), (21), (28), (34), Articles
2(2)(b)(iv), 2(1)(w)):

e the 2012 Impact Assessment, the 2017 Study Report, the RED II Proposal;

e RED II (referring to Articles 1, 2(1), 2(33), 2(32), 2(27), 2(24), 2(34), 2(40), 2(37), 3(1),
3(2), 7(1), 7(4), 25(1), 26(1), 27, 29, 29(3), 29(4), 29(5), 29(10), 30(6), 30(8), Annex V,
30(1), Annex IX)

e Delegated Regulation (referring to Articles 2(5), 3, the Annex, Articles 4(1)(b), 5, 6, and
7); and

o the 2019 Status Report presented together with the Delegated Regulation.

7.14. Thus, the Panel clearly accepts that in its assessment of the design and operation of the
specific measures at issue, it must take into account other provisions of RED II, the Delegated
Regulation, and the broader regulatory context to the extent that they are relevant to that
assessment. This may include, but is not necessarily limited to, any of the instruments and
documents listed above and described in greater detail in section 2 of this Report. However, the
Panel reiterates that this does not relate to any issue regarding the identification of the challenged
measures as such, but rather to the issue of how the Panel should analyse the specific measures at
issue.

7.15. Moreover, it appears that there is no actual disagreement between the parties in this regard.
In their respective assessments of the 7% maximum share and the high ILUC-risk cap and

197 Indonesia's panel request, paras. 47(i)-(v) and (xiv)-(xvi).
198 Indonesia's panel request, paras. 47(vii)-(x) and (xii).
199 European Union's first written submission, para. 403.
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phase-out, as reflected in Article 26(1) and (2) of RED II respectively, Indonesia and the
European Union both refer to numerous other provisions of RED II, the Delegated Regulation, and
the broader regulatory framework. The parties do not always agree on which other provisions are
relevant context for the assessment of the measures at issue, or on how certain other provisions
are relevant. But such disagreements pertaining to the relevance and weight of particular aspects
of the context of the measures at issue cannot be taken to imply that Indonesia is arguing that, as
a consequence of its having identified the 7% maximum share and the high ILUC-risk cap and phase-
out as the specific measures at issue, it follows that the Panel must assess the specific measures in
Article 26(1) and (2) of RED II in isolation from all other relevant provisions of RED II, the Delegated
Regulation, or the broader regulatory framework.

7.16. The Panel concludes that the European Union has not established any basis to question
Indonesia's identification of particular aspects of what the European Union refers to as the "Biofuels
regime" as the specific measures at issue for the purposes of defining the subject-matter of its
complaint. The Panel further concludes that there is no disagreement between the parties that, in
its assessment of the specific measures at issue, the Panel must take into account other provisions
of RED II, the Delegated Regulation, or the broader regulatory context to the extent that they are
relevant to the assessment of the design and operation of the specific measures at issue.

7.1.1.1.2 The relationship among the measures and related terminology

7.17. The Panel now turns to the specific measures at issue themselves and sets out certain
considerations regarding their relationship as well as related terminology issues.

7.18. In examining the EU measures the Panel will proceed on a claim-by-claim basis. To the extent
that Indonesia has raised the same claim against different EU measures, this means that the Panel
will group the measures for the purposes of examining that claim. The Panel notes that this is also
the way that Indonesia has presented its claims and that its arguments under such claims to a large
extent do not distinguish between measures.

7.19. A second general observation is that the above considerations concerning the Panel's
assessment of the measures in the broader context of the regulatory regime as a whole also apply
to the relationship between the measures at issue. Beyond this general observation, however, the
Panel will address below certain specific issues of how some of the measures relate to each other.

7.20. Turning to the individual measures, the Panel, taking them one by one, makes the following
observations.

7.1.1.1.2.1 7% maximum share

7.21. Regarding the first measure, the Panel's observations are of a purely terminological nature.
Indonesia's panel request refers to the measure set out in Article 26(1) of RED II as the "7%
limitation".2% The European Union calls the same measure "the 7% maximum share."

7.22. The Panel sees nothing inherently problematic in referring to the measure as the "7%
limitation", or the "7% maximum share", but the Panel will employ the terminology used by the
European Union. This formulation is more closely aligned to the terms used in the text of
Article 26(1) itself.

7.23. The Panel sees the potential for significant confusion if the same measure is referred to in
multiple different ways and therefore this terminology has been harmonized throughout the
Report.20!

200 WT/DS593/9, paras. 13-17.

201 The Panel notes that it is common for disputing parties to employ different terminology to describe
the same measure(s), and it is clear that a panel is free to employ the terminology that it deems appropriate,
taking into account a range of considerations such as neutrality, ease of reference, and minimizing the
potential for confusion. See e.g. Panel Reports, US - Origin Marking (Hong Kong, China), fn 13 ("origin
marking requirement" vs "revised origin marking requirement"); Turkey — Pharmaceutical Products (EU),
fn 156 ("localization measure" vs "localisation requirement"); Australia — Tobacco Plain Packaging, fn 170
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7.1.1.1.2.2 The high ILUC-risk cap and phase-out

7.24. The Panel now turns to the high ILUC-risk cap and phase-out, reflected in Article 26(2) of
RED II. A first issue concerns the question of whether the high ILUC-risk cap and phase-out are to
be treated as one single measure or two distinct measures, and the related question of whether to
refer to the measure in the singular or in the plural. A second issue concerns the relationship between
this measure, i.e. the high ILUC-risk cap and phase-out, and low ILUC-risk certification.

A single measure or two distinct measures

7.25. 1In its panel request, Indonesia referred to the high ILUC-risk cap and phase-out as a single
measure, and Indonesia follows the same approach in its submissions to the Panel. The
European Union's submissions in this dispute follow suit and refer to the high ILUC-risk cap and
phase-out out as a single measure. The Panel notes that whether two measures (or two aspects of
a measure) may be treated as a single measure is a question to be determined by a panel. That
determination should be informed by the formulations used by the complaining Member and/or the
responding Member but is not controlled by how the parties refer to and characterize the
measure(s).202

7.26. The Panel sees several reasons to refer to the high ILUC-risk cap and phase-out in the
singular, and to analyse the high ILUC-risk cap and phase-out as a single measure. As a conceptual
matter, the "phase-out" is essentially the "cap" that is gradually decreased to 0 by the end of 2030,
at the latest.2%3 Moreover, the claims that Indonesia presents in its panel request and also in its
submissions regarding the high ILUC-risk "cap" and "phase-out" are the same and apply equally to
both the cap and also to the phase-out.

7.27. In these circumstances, the Panel considers it appropriate to refer to the challenged measure
as "the high ILUC-risk cap and phase-out" in the singular. Here again the Panel sees the potential
for significant confusion if the same measure is referred to in multiple different ways and therefore
this terminology has been harmonized throughout the Report.

Relationship to low ILUC-risk certification

7.28. The Panel notes that Indonesia's panel request refers to the high ILUC-risk cap and phase-out
together with "the criteria for determining and certifying low ILUC-risk biofuels" and states that the
low ILUC-risk criteria are to be "taken into account" as part of the assessment of the
WTO-consistency of the high ILUC-risk cap and phase-out. The Panel will address terminology issues
relating to low ILUC-risk certification below. For the purposes of establishing how low ILUC-risk
certification relates to the high ILUC-risk cap and phase-out the following considerations apply.

(noting that the different complaining Members "have used different terms when referring collectively to the
measures at issue"); EU — Energy Package, fn 20 ("government exemption measure" vs "public body
measure"); Argentina - Import Measures ("Restrictive Trade-Related Requirements" or "RTRRs" vs "Trade-
Related Requirements" or "TRRs"), fn 122; EC and certain member States - Large Civil Aircraft, fn 11 and
para. 7.291 ("Launch Aid" vs "member State Financing"); US - Continued Zeroing, fn 4 and paras. 6.26-6.28
(explaining in light of the parties' preferred alternative formulations that the reference to the measure as "the
continued application of the 18 duties" at issue was only intended to facilitate the multiple references that we
make to the measure at issue throughout this Report).

202 In cases involving challenges to a "single" measure composed of multiple components, panels and
the Appellate Body have generally considered three main factors: (i) the complainant's presentation of its
claim(s) in respect of the constituent components; (ii) the respondent's position; and (iii) the operation of and
relationship between the components to determine whether they are "autonomous or independent”, or more
"interdependent" and "integrated". (See Panel Report, Turkey — Pharmaceutical Products (EU), para. 7.7, and
fns 168-176 (referring to Panel Reports, China - Raw Materials; US - COOL; China - Rare Earths, EC — Seal
Products; Argentina — Import Measures; Indonesia — Chicken; and India — Solar Cells); and Appellate Body
Reports, EC - Seal Products; US - Tuna II (Mexico) (Article 21.5 - Mexico); and Argentina - Import Measures,
paras. 5.124 and 5.130-5.131).)

203 This understanding is reinforced by the text of Article 26(2) of RED II, which, in referring to the cap
as the "limit", states that "[f]Jrom 31 December 2023 until 31 December 2030 at the latest, that limit shall
gradually decrease to 0 %."
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7.29. Low ILUC-risk certification operates as an exemption2% to the high ILUC-risk cap and
phase-out. The extent to which that exemption is to be taken into account in the assessment of the
WTO-consistency of the high ILUC-risk cap and phase-out is a function of the Panel's objective
assessment of its relevance to the assessment of the measure at issue, i.e. the high ILUC-risk cap
and phase-out, under the particular legal standard being applied. The Panel has already stated that
in its assessment of the specific measures at issue, it must take other provisions of RED II, the
Delegated Regulation, or the broader regulatory context into account to the extent that they are
relevant to the assessment of the design and operation of the specific measures at issue.

7.30. By way of illustration, Article 3 of the Delegated Regulation sets out the formula for the
identification of high ILUC-risk crop. Consequently the Panel must take Article 3 of the Delegated
Regulation into account in its assessment of the design and operation of the high ILUC-risk cap and
phase-out. The reason is that Article 3 of the Delegated Regulation is objectively relevant to the
assessment of the design and operation of the high ILUC-risk cap and phase-out under certain legal
standards being applied in this case, including most notably Article 2.1 of the TBT Agreement and
Article XX of the GATT 1994. It must therefore be taken into account, regardless of whether there
is language in the panel request to the effect that the claims directed at the high ILUC-risk cap and
phase-out must take into account Article 3 of the Delegated Regulation.

7.31. Therefore, the Panel concludes that the extent to which the exemption for low ILUC-risk
certification (and any other provisions of RED 11, the Delegated Regulation, or the broader regulatory
framework) must be taken into account in its assessment of the high ILUC-risk cap and phase-out
is a function of the Panel's objective assessment of their interrelationship and the particular legal
standards being applied.

7.32. Proceeding now with its assessment of their interrelationship and the particular legal
standards being applied, the Panel considers that both the low ILUC-risk criteria and certification
procedure are in principle relevant to its assessment of the high ILUC-risk cap and phase-out under
Article 2 of the TBT Agreement and the relevant provisions of the GATT 1994. In particular, the Panel
considers that the potential for low ILUC-risk certification is relevant to the assessment of whether
the high ILUC-risk cap and phase-out is a technical regulation within the meaning of Annex 1.1 to
the TBT Agreement, and if so whether that measure is consistent with Articles 2.1 and 2.2 of the
TBT Agreement. The Panel considers that the low ILUC-risk criteria and certification procedure are
in principle also relevant to the Panel's assessment of the high ILUC-risk cap and phase-out under
the relevant obligations and exceptions in the GATT 1994, including Articles I, III, X:3(a), XI:1, and
XX. There are several considerations that lead the Panel to this conclusion.

7.33. First, itis apparent from the text of RED II and the Delegated Regulation that the opportunity
for low ILUC-risk certification is integral to the high ILUC-risk cap and phase-out in that, together
with the criteria for high ILUC-risk classification, it partly defines the overall scope of application of
the "cap and phase-out" requirements that are provided for in the measure. Indeed, the possibility
of low ILUC-risk certification is incorporated into Article 26(2) itself, which states in its first
paragraph that "the share of [high ILUC-risk biofuels] shall not exceed the level of consumption of
such fuels in that Member State in 2019, unless they are certified to be low indirect land-use change-
risk biofuels".2% The close relationship between the high ILUC-risk cap and phase-out and low ILUC-
risk certification is underscored by the fact that an exemption would not be needed, if the biofuel at
issue did not in the first place constitute high ILUC-risk biofuel, to which the high ILUC-risk cap and
phase-out applies. In other words, the high ILUC-risk cap and phase-out is integrally related to, and
operates in conjunction with, low ILUC-risk certification.

7.34. Second, there have been several prior disputes in which the assessment of the
WTO-consistency of a measure under the GATT 1994 and/or the TBT Agreement took into account
the manner in which any exemptions to the challenged measure were defined and applied. For
example, in US - Shrimp the measure at issue was a US import prohibition on shrimp, and the

204 | ow ILUC-risk certification is an exemption in the sense that low ILUC-risk certification applies only
to individual consignments of biofuels and does not affect the classification of the entirety of the crop in
question as high ILUC risk. See e.g. Delegated Regulation, recital (12) ("... Certified low ILUC-risk biofuels [...]
should be exempted from the limit and gradual reduction set for high ILUC-risk biofuels, [...]"). (emphasis
added) See also Delegated Regulation, Article 6.3, confirming that the "consignments" of biofuels are the ones
"to be considered as [low ILUC-risk]".

205 Emphasis added.
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Appellate Body's examination of the measure at issue under the chapeau of Article XX of the
GATT 1994 focused on certain deficiencies in the manner that the applicable exceptions and related
certification procedures were applied.2% In EC - Seal Products, the measure at issue was an EU ban
on seal products, and the analysis by both the panel and the Appellate Body turned on the design
and application of the exceptions for Inuit or other indigenous communities and marine resource
management. The panel in EC — Seal Products addressed these exceptions as part of its assessment
under Article 2.1 of the TBT Agreement and then again under Article XX.297 The Appellate Body
followed a similar approach in its analysis under Article XX of the GATT 1994208

7.35. Third, the parties to this dispute appear to agree that certain aspects of low ILUC-risk
certification, including at least the low-ILUC risk criteria, are in principle relevant to the Panel's
assessment of the high ILUC-risk cap and phase-out under the TBT Agreement and the GATT 1994.
Among other things, Indonesia's first written submission refers to the low ILUC-risk criteria in the
context of its description of the high ILUC-risk cap and phase-out as the measure at issue?%® and, in
the context of its claims against the high ILUC-risk cap and phase-out, argues that the low ILUC-
risk criteria are impracticable and ineffective. According to Indonesia, this serves as additional
evidence that the high ILUC-risk cap and phase-out is based on protectionist considerations and has
a detrimental impact on the competitive opportunities of oil palm crop-based biofuel in the
European Union for the purposes of Article 2.1 of the TBT Agreement, and also that the high ILUC-
risk cap and phase-out has a limiting effect on trade for the purposes of Article 2.2 of the
TBT Agreement.210 For its part, the European Union notes that "[t]he low ILUC-risk fuel certification
scheme clearly constitutes [an] integral part of the Delegated Regulation and is relevant to assessing
both of the 'measures' Indonesia has identified."?!! In the context of addressing the trade-
restrictiveness of the high ILUC-risk cap and phase-out, the European Union argues that the trade
impact of the measures at issue is minimal in light of inter alia, the low ILUC-risk certification
provisions.?!2 Both parties cross-reference their arguments under the TBT Agreement and the
GATT 1994.

7.36. For the foregoing reasons, the Panel considers that, in principle, both the low ILUC-risk criteria
and certification procedure could be relevant to, and therefore taken into account in, the Panel's
assessment of the design and operation of the high ILUC-risk cap and phase-out when assessing the
complaining Member's claims against the high ILUC-risk cap and phase-out.

7.37. Having said this, the Panel recalls the explicit distinction in the TBT Agreement between, on
the one hand, disciplines applicable to technical regulations (Articles 2 and 3) and standards
(Article 4 and Annex 3) and, on the other hand, disciplines applicable to procedures for assessment
of conformity with those technical regulations and standards. In at least two prior disputes, panels
have concluded that issues relating to the assessment of conformity with technical regulations do
not fall within the scope of application of Article 2. In both cases, the panels reasoned that any
conclusion to the contrary would improperly disregard the structure of the TBT Agreement and the
different section headings for Articles 2-4 (Technical Regulations and Standards) and Articles 5-9
(Conformity with Technical Regulations and Standards).?!3

7.38. In this dispute, and for reasons elaborated on in section 7.1.3.1 of this Report, the Panel
understands Indonesia to argue that Article 6 of the Delegated Regulation, which the Panel refers to
as the "low ILUC-risk certification procedure", is a "conformity assessment procedure" as defined in
Annex 1.3 to the TBT Agreement and which is thus subject to the disciplines of Article 5 of the

206 Appellate Body Report, US - Shrimp, paras. 161-177.

207 panel Reports, EC — Seal Products, paras. 7.646-7.651 (cross-referencing its analysis under
Article 2.1).

208 Appellate Body Reports, EC — Seal Products, paras. 5.316-5.339. The Appellate Body did not make
findings under Article 2.1, because it reversed the panel's finding that the EU Seal Regime was a technical
regulation within the meaning of Annex 1.1 to the TBT Agreement.

209 See e.g. Indonesia's first written submission, paras. 160-161, and 319-397.

210 Indonesia's first written submission, paras. 543, 555, 576 and 640 (cross-referencing its extended
discussion of that issue at paras. 355-397 of its first written submission).

211 Eyropean Union's first written submission, fn 289.

212 Eyropean Union's first written submission, paras. 824-826.

213 panel Reports, EC — Trademarks and Geographical Indications (Australia), paras. 7.510-7.515; and
Russia - Railway Equipment, paras. 7.878-7.879.
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Agreement.2!* The Panel will address in section 7.1.3 of this Report, the claims brought by Indonesia
against this alleged "conformity assessment procedure" under Article 5.1, Article 5.2, Article 5.6,
and Article 5.8 of the TBT Agreement.

7.39. In light of the foregoing, the Panel does not take account of the low ILUC-risk certification
procedure in its assessment of the high ILUC-risk cap and phase-out under the obligations in Article 2
of the TBT Agreement. Even if it were legally appropriate for the Panel to do this, that would simply
result in duplication of the Panel's analysis and findings under Article 5 of the TBT Agreement, given
that the very same low ILUC-risk certification procedure is fully examined in the context of the claims
under Articles 5.1, 5.2, 5.6, and 5.8 of the TBT Agreement.

7.40. Based on all of the foregoing considerations, in its assessment of the claims against the high
ILUC-risk cap and phase-out under Article 2 of the TBT Agreement, the Panel will take account of
the design and operation of the low ILUC-risk criteria (set out in Articles 4 and 5 of the Delegated
Regulation) but will not take account of the low ILUC-risk certification procedure (set out in Article 6
of the Delegated Regulation). The reason, as explained above, is that the low ILUC-risk certification
procedure is the object of the claims under Article 5 of the TBT Agreement.

7.41. Under the GATT 1994, there is no equivalent distinction to the one reflected in the
TBT Agreement between technical regulations and conformity assessment procedures. It is therefore
possible for the Panel's assessment of the high ILUC-risk cap and phase-out under the GATT 1994
to take into account the design and operation of both the low ILUC-risk criteria and the low ILUC-
risk certification procedure. Thus, in its assessment of the claims under Articles XI:1, III:4, I:1 and
X:3(a) of the GATT 1994, the Panel's assessment of the high ILUC-risk cap and phase-out takes
account of the low ILUC-risk certification criteria and procedure insofar as they are challenged under
those provisions.

7.1.1.1.2.3 Low ILUC-risk certification

7.42. The Panel refers to the above considerations regarding the relationship between the high
ILUC-risk cap and phase-out and low ILUC-risk certification. In light of, and in addition to, these
considerations, the Panel considers it useful to clarify the terminology it uses in this Report to refer
to this measure.

7.43. In its findings, the Panel refers to "low ILUC-risk criteria" as the criteria for certification of a
biofuel as low ILUC-risk (found e.g. in Articles 4 and 5 of the Delegated Regulation), and the "low
ILUC-risk certification procedure" being the procedure for certifying a biofuel as low ILUC-risk (found
e.g. in Article 6 of the Delegated Regulation). When the Panel refers to the criteria and the procedure
collectively or generically, the Panel uses the formulation "low ILUC-risk certification" or the "low
ILUC-risk criteria and certification procedure".

7.44. As elaborated on in the context of its findings on the existence of a "conformity assessment
procedure" within the meaning of Annex 1.3 to the TBT Agreement?!5, the Panel understands the
specific measure challenged by Indonesia for the purposes of the claims under Article 5 of the
TBT Agreement to be the low ILUC-risk certification procedure.

7.45. While there is no doubt about what the parties are referring to when using their respective
terminology for the 7% maximum share and the high ILUC-risk cap and phase-out, the same is not
true with respect to their references relating to low ILUC-risk certification and particular aspects
thereof. Therefore, and in contrast to the approach taken to the 7% maximum share and the high
ILUC-risk cap and phase-out, the Panel has not attempted to harmonize the use of the terms "low
ILUC-risk criteria", "low ILUC-risk certification procedure", or "low ILUC-risk certification" or "low
ILUC-risk criteria and certification procedure".

214 In particular, as Indonesia has clarified in its responses to Panel questions and its second written
submission, Indonesia argues that Articles 4 and 5 of the Delegated Regulation impose obligations for
identifying what constitutes low ILUC-risk biofuel and Article 6 sets out the (incomplete) certification procedure
by imposing auditing and verification requirements. (Indonesia’s second written submission, para. 975 and
fn 1264.)

215 See section 7.1.3.1 of this Report.
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7.1.1.1.3 Temporal scope issues arising from the ongoing implementation of RED II and
the Delegated Regulation

7.46. The Panel now turns to certain temporal scope issues arising from the Panel having been
established in July 2020, in the context of the ongoing implementation of RED II and the Delegated
Regulation over the period 2018-2023. The Panel will begin by setting out a brief chronology of
events as relevant factual background and will then address several issues regarding the ongoing
implementation of RED II and the Delegated Regulation that merit consideration in light of the timing
of the establishment of the panel.

7.47. The Panel recalls that RED II was adopted and entered into force in December 2018. Various
provisions of RED II required or foresaw that further actions to implement its Articles 26(1) and (2)
would be taken at later points in time. In this respect, the Panel notes the following:

a. Although RED II was adopted on 11 December 2018 and entered into force on
24 December 2018, the period for its transposition (including but not limited to Articles
26(1) and (2)) into national law took almost two and a half years, with a deadline set at
30 June 2021.216

b. RED I as amended by Directive 2015/1513 had already laid down a 7% maximum share
for accounting conventional biofuels towards both the national renewable energy targets
(Article 3(1) second subparagraph) and the transport target (Article 3(4)(d)). These were
targets set for 2020. Therefore, EU member States already had to apply the 7% maximum
share in 2020. However, insofar as the 7% maximum share provided for in Article 26(1)
of RED 1II could be lower (as a consequence of the revised benchmark based on the share
in 2020), under Article 36(1) of RED II, EU member States were required to bring it into
force no later than 1 July 2021. The text of Article 26(1) of RED II does not specify any
further actions to be taken to implement its provisions.

c. Regarding the high ILUC-risk cap and phase-out, under Article 36(1) of RED II, EU member
States were required to bring it into force no later than 1 July 2021. In contrast to the 7%
maximum share, the text of Article 26(2) of RED II provided for the following intermediate
and/or subsequent actions to take place:

i. The European Commission was required to submit to the European Parliament and to
the Council a report on the status of worldwide production expansion of the relevant
food and feed crops (i.e. the 2019 Status Report) by 1 February 2019.

ii. The European Commission was required to adopt a delegated act in accordance with
Article 35 of RED II, to supplement RED II by setting out the criteria for certification
of low ILUC-risk biofuels, bioliquids and biomass fuels and for determining the high
ILUC-risk feedstock for which a significant expansion of the production area into land
with high-carbon stock is observed (i.e. the Delegated Regulation) also by 1 February
2019.

iii. The European Commission was required to review the criteria laid down in the
Delegated Regulation and adopt delegated acts in accordance with Article 35 to amend
such criteria, where appropriate, and to include a trajectory for the high ILUC-risk
"phase-out" provided for in Article 26(2) by 1 September 2023.

iv. From 31 December 2023 until 31 December 2030 at the latest, the cap on high ILUC-
risk biofuels shall gradually decrease to 0% (i.e. the "phase-out").

7.48. As provided for in the text of Article 26(2) of RED II, the European Commission took the
following actions2!7 in March 2019:

216 Article 36 of RED II (entitled "Transposition"), in particular Article 36(1), provides that
"Member States shall bring into force the laws, regulations and administrative provisions necessary to comply
with Articles 2 to 13, 15 to 31 and 37 and Annexes II, III and V to IX, by 30 June 2021."

217 Article 35 of RED II lays down the conditions for the Commission to adopt the "delegated acts"
specified in RED II, including the delegated acts specified in Article 26(2) thereof.
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a. The European Commission produced its report on the status of worldwide production
expansion of the relevant food and feed crops (i.e. the 2019 Status Report). The Status
Report is dated 13 March 2019.

b. The European Commission adopted the Delegated Regulation, supplementing RED II. It
was also adopted on 13 March 2019, and it entered into force on 10 June 2019.218

7.49. The Status Report and the Delegated Regulation provided that the following additional further
actions would be taken by 30 June 2021 in order to implement and apply the high ILUC-risk cap and
phase-out, and the related low ILUC-risk criteria and certification procedures:

a. Article 7 of the Delegated Regulation, entitled "Monitoring and Review"2!?, required the
European Commission to conduct a review by 30 June 2021 (and also further reviews
thereafter, but without specifying any particular timeframe(s)). More specifically, the
European Commission was to review all relevant aspects of the Status Report, in particular
the data on feedstock expansion, as well as the evidence on the factors justifying the
"small holders" provision in Article 5(1)%2°, and, if appropriate, amend the Delegated
Regulation, the revised report becoming the basis for the application of the criteria set out
in Article 3 of the Delegated Regulation.?2!

b. The Status Report states that measures regarding low ILUC-risk certification "need to be
implementable in practice and avoid excessive administrative burden", and that
guaranteeing robust compliance verification and auditing "requires an in-depth
assessment that might not be warranted under certain circumstances and could represent
a barrier for the successful implementation of the approach".??2 The Status Report also
states that "[t]o ensure robust and harmonised implementation, the European Commission
will set out further technical rules regarding concrete verification and auditing approaches
in an Implementing Act in line with Article 30(8) of the RED II."?23 The Status Report
further states that "[t]he Commission will adopt this implementing act by 30 June 2021 at
the latest."224

7.50. The Panel notes that it is undisputed that, notwithstanding these timeframes:

a. The European Commission did not conduct the review required by Article 7 of the
Delegated Regulation by 30 June 2021. Neither had any such review been conducted by
the time that the parties filed their final submissions in this dispute.22>

b. The European Commission did not adopt any implementing act?2¢ for low ILUC-risk
certification by 30 June 2021. However, on 14 June 2022, the European Commission, in
accordance with Article 30(8) of RED II, adopted Implementing Regulation (EU) 2022/996

218 The Panel notes that this Delegated Regulation, which "entered into force" on 10 June 2019
and supplements the RED II by laying down the criteria for determining the high ILUC-risk feedstock and for
certifying low ILUC-risk biofuels, bioliquids and biomass fuels, does not bring forward or otherwise alter the
30 June 2021 deadline for EU member States to transpose RED II (including but not limited to Articles 26(1)
and (2)) into national law.

219 Article 7 of the Delegated Regulation is further described in paras. 2.55-2.56 of the descriptive part
of this report.

220 Article 5(1) of the Delegated Regulation is set out in para. 2.61 of the descriptive part of this report.

221 Article 3 of the Delegated Regulation is set out in para. 2.51 of the descriptive part of this report.

222 Status Report (2019), (Exhibit IDN-56), pp. 16 and 18.

223 The Panel notes that, without specifying any deadline, Article 30(8) of RED II requires the
Commission to "adopt implementing acts specifying detailed implementing rules, including adequate standards
of reliability, transparency and independent auditing and require all voluntary schedules to apply those
standards" in order to ensure compliance with notably "the provisions on low or high direct and indirect
land-use change-risk" biofuel.

224 Status Report (2019), (Exhibit IDN-56), p. 18.

225 European Union's response to Panel question No. 156, para. 347.

226 The Panel notes that, while the Status Report refers to an implementing "act", the European Union
also refers to "implementing rules" and an "implementing regulation" in respect of the same action. The
instrument eventually adopted by the European Union is referred to as the "Implementing Regulation”.
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on rules to verify sustainability and GHG emissions saving criteria and low ILUC-risk
criteria.2?’

7.51. Thus, there has been a gradual implementation of RED II and the Delegated Regulation, in
relation to the 7% maximum share and the high ILUC-risk cap and phase-out measures, over the
period 2018-2023. Indonesia's panel request is dated 18 March 2020, and the DSB established the
panel on 29 July 2020.228 The relevant events set out above may be summed up as follows in relation
to the timing of the establishment of the Panel:

a. By the time of the panel request, RED II had already been adopted and entered into force,
the Status Report underlying the Delegated Regulation had already been produced, and
the Delegated Regulation had also been adopted and entered into force.

b. However, at the time of the panel request and the establishment of the Panel, the
30 June 2021 deadline had not yet passed for:

i. the transposition of RED II (including but not limited to Articles 26(1) and (2)) into
national law;

ii. the review provided for in Article 7 of the Delegated Regulation; and/or

iii. the adoption of an implementing act for low ILUC-risk certification as provided for in
the Status Report and the Delegated Regulation.

c. In addition, the date for the European Commission to set a trajectory for the high ILUC-risk
"phase-out" (1 September 2023), and the deadline for the latest start and the latest end
dates of the "phase-out" itself (31 December 2023 until 31 December 2030), had not yet
been reached.

7.52. Against this background, the Panel will now turn to several issues regarding the ongoing
implementation of RED II and the Delegated Regulation that merit consideration in light of the timing
of the establishment of the Panel. The Panel considers that each of these issues merits consideration
taking into account the Panel's duty to determine the scope of the measures and claims properly
before it.

7.53. First, the Panel recalls the 30 June 2021 deadline for the transposition of RED II (including
but not limited to Articles 26(1) and (2) thereof) into national law, and the fact that the latest start
date for the "phase-out" is 31 December 2023. The Panel considers however that none of these
deadlines gives rise to any jurisdictional impediment to its consideration of the specific measures at
issue. Putting aside questions of what terminology would best characterize the status of the
measures before and after the deadline for their transposition into national law on 30 June 2021229,
the European Union has not suggested that these dates falling after the date of the establishment
of the Panel is a circumstance that precludes the Panel from ruling on the measures.

7.54. As a general principle, a Member's mandatory legislation, even if not yet in force or not
applied, can be challenged by another WTO Member - at the very least when the entry into force or
subsequent application is automatic at a future date and does not depend on further legislative
action.23% Moreover, the fact that an EU directive requires transposition by its member States does
not mean that the measure set out in that directive would somehow be shielded from scrutiny by a

227 See para. 2.63 above.

228 See para. 1.3 above.

229 The European Union argues that until 1 July 2021, no provision of RED II "can produce any legal
effect in the EU". (European Union's response to Panel question No. 5, para. 24.) Indonesia responds that "the
high ILUC-risk cap and phase-out in Article 26(2) of RED II became effective at the time of the entry into force
of RED II" and adds that, for other reasons, the European Union is "wrong to state that, until 1 July 2021, no
provision of RED II can produce any legal effect". (Indonesia's second written submission, paras. 142 and
145).

230 panel Reports, China - Auto Parts, fn 202 (referring to Turkey - Textiles, para. 9.37, referring to
GATT Panel Reports in US - Superfund, EEC — Parts and Components and US - Malt Beverages). Along the
same lines, the panel in Russia - Tariff Treatment stated that it saw "no basis on which to exclude from dispute
settlement proceedings a measure that is in force, but which has yet to be applied". (Panel Report, Russia -
Tariff Treatment, para. 7.98.)
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WTO panel, or not be ripe for consideration prior to the transposition deadline.23! Here again, the
Panel notes that the European Union has not suggested otherwise.

7.55. Returning to the measures at issue, the Panel notes that neither the general transposition
date for RED II (30 June 2021) nor the date for the latest start (31 December 2023) of, and the
latest end (31 December 2030) to, the "phase-out" precludes any EU member State from
transposing the measures into national law prior to that time. Nor do they preclude any EU member
State from starting to phase out the use of palm oil-based biofuel prior to 31 December 2023.232

7.56. Second, as a separate issue, to which the Panel now turns, is whether it may take into account
factual circumstances and developments arising from the gradual implementation of RED II and the
Delegated Regulation insofar as they evolved in the course of the proceedings, i.e. after the request
for and establishment of the Panel. The issue, in other words, is whether the Panel is precluded, as
a jurisdictional matter, from taking any aspects of the factual situation post-dating the establishment
of the Panel into account in its assessment of the design and operation of the high ILUC-risk cap and
phase-out, as well as the low ILUC-risk certification criteria and procedure.

7.57. The Panel's terms of reference are governed by Indonesia's panel request. Therefore, the
terms of Indonesia's panel request constitute the starting point for the Panel's consideration of
whether it is precluded, as a jurisdictional matter, from taking any aspects of the factual situation
post-dating establishment of the Panel into account in its assessment of the design and operation of
the high ILUC-risk cap and phase-out, and the low ILUC-risk certification criteria and procedure.

7.58. In identifying the "specific measures at issue" for the purposes of Article 6.2 of the DSU,
Indonesia's panel request starts by listing several legal instruments in which those measures are
laid down. That list includes RED II and the Delegated Regulation233 as well as:

any annexes thereto, amendments, supplements, replacements, renewals, extensions,
implementing measures (including any implementing measures envisaged in the
above-mentioned legal instruments) or any other related measures, and any
exemptions applied.234

7.59. In addition to this language indicating that the measures at issue include "any ... implementing
measures (including any implementing measures envisaged in the above-mentioned instruments)",
paragraph 4 of Indonesia's panel request reiterates that "[a]lny such measures adopted or actions
taken by the Commission, acting on the basis of EU RED II, are also covered by this panel request".
Paragraph 33 of Indonesia's panel request repeats that point, stating that "[a]dditional rules
governing certification of biofuels, bioliquids and biomass fuels as low ILUC-risk will be adopted by
the Commission" and that those rules "to be adopted are also covered by this panel request".

7.60. The Panel notes that, as a general rule in WTO dispute settlement proceedings, a panel's
terms of reference require it to assess the WTO-consistency of a challenged measure as it existed
on the date of the Panel's establishment.23> However, previous panels and the Appellate Body have
confirmed that a panel may consider amending or implementing measures enacted after a panel's
establishment. In deciding whether to examine amended or implementing measures, the relevant
question is whether that amendment or implementing measure "changes the essence of the

231 panel Report, EU - Energy Package, para. 7.394 (where the panel concluded that "having established
that the unbundling measure in the Directive applies in and has regulatory effects throughout the entire EU
territory, we see no reason to assess the WTO consistency of this measure within each individual EU member
State, simply due to the fact that its design and expected operation are such that it requires implementation by
EU member States and allows these member States an element of discretion when implementing it.")

232 In its second written submission, Indonesia asserts that "a considerable number of Member States
have already transposed the high ILUC-risk cap and phase-out. As the evidence before the Panel shows,
several Member States are already excluding oil palm crop-based biofuel from being eligible to be counted
towards the EU renewable energy targets." (Indonesia's second written submission, para. 144; see also
para. 88. See also Indonesia's comment on the European Union's response to Panel question No. 169,

Exhibit IDN-329 and its updated version - Exhibit IDN-369.)

233 Indonesia's panel request, para. 2(i)-(ii).

234 Indonesia's panel request, para. 2, final clause. (emphasis added)

235 Appellate Body Report, US - Clove Cigarettes, para. 205. See also Appellate Body Reports, China -
Raw Materials, para. 260; and EC - Selected Customs Matters, para. 187.
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measures" identified in the panel request.?3¢ The extent to which a reference to "related" or
"implementing" measures in a panel request may serve to bring measures taken after the
establishment of the panel into the scope of a panel's terms of reference is to be assessed "in light
of the circumstances of each particular case".237

7.61. These principles have been developed by panels and the Appellate Body in the context of
considering whether the "specific measures at issue" identified in a panel request can include
implementing measures taken after the establishment of a panel. However, insofar as WTO dispute
settlement practice allows scope for ruling on measures post-dating the establishment of a panel, it
stands to reason, a fortiori, that a panel is not precluded from taking the factual situation post-dating
establishment of the panel into account in its assessment of the design and operation of a measure
that was in existence at the time of the establishment of the panel.238

7.62. In light of the foregoing, the Panel considers that it is not necessarily precluded, as a
jurisdictional matter, from taking into account factual developments arising from the gradual
implementation of RED II and the Delegated Regulation (insofar as they evolved over the course of
the proceedings, i.e. after the request for and establishment of the Panel) in its assessment of the
design and operation of the high ILUC-risk cap and phase-out. Indeed, both Indonesia and the
European Union refer to certain post-establishment events, such as the review of data envisaged in
Article 7 of the Delegated Regulation and the adoption of the implementing regulation as provided
for in the Status Report and the Delegated Regulation. However, the Panel is not free to do so in a
manner that would "change the essence of the measures" identified in the panel request.

7.1.1.2 Order of analysis

7.63. Having clarified the Panel's approach to several issues concerning the definition of the EU
measures at issue, the Panel now turns to the order of analysis of the multiple legal claims that
Indonesia has raised under the TBT Agreement and the GATT 1994.

7.64. The Panel will first address the order of analysis between the TBT Agreement and the
GATT 1994 and will then address the order of analysis among the multiple claims brought under
those Agreements. In structuring its order of analysis, the Panel has accorded due weight to the
manner in which the parties themselves have presented their claims and defences.?3°

7.1.1.2.1 Between the TBT Agreement and the GATT 1994

7.65. The Panel considers that, in the circumstances of this case, it is appropriate to order its
analysis to begin with the claims under the TBT Agreement, and then turn to the claims under the
GATT 1994. This is the order of analysis followed by both parties in their submissions, and the Panel
sees no reason to deviate from it.

7.66. The TBT Agreement may be understood as dealing with the measures that it applies to more
specifically and in greater detail than the GATT 1994. As stated in its preamble, the TBT Agreement
is intended to "further the objectives of GATT 1994" and, in accordance with the General
interpretative note to Annex 1A, the provisions of the TBT Agreement would prevail over those of
the GATT 1994 to the extent there is a conflict. Moreover, the TBT Agreement contains numerous
specific obligations additional to those imposed under the GATT 1994: Indonesia's claims under
Article 2.4, Article 2.5, Article 2.8, and Article 12.3, for example, have no direct equivalent obligation
under the GATT 1994.

236 See, for example, Appellate Body Report, Chile — Price Band System, para. 139; Panel Reports,
Argentina — Footwear (EC), para. 8.45; EC - Bananas III (US), para. 7.27, as confirmed by Appellate Body
Report, EC - Bananas III, para. 140; and Japan - Film, para. 10.8.

237 panel Report, India - Agricultural Products, para. 7.77.

238 panel Report, Thailand - Cigarettes (Philippines) (Article 21.5 - Philippines), para. 7.809. The panel
in Thailand - Cigarettes (Philippines) (Article 21.5 - Philippines) expressed the same view in a comparable
situation. That panel recalled the approach followed in disputes where changes were introduced to the
challenged measures, or where subsequent events in the course of this proceeding had an impact on the
operation of the measures at issue, and then stated that "the same approach may apply equally in situations
where the challenged measure remains unchanged, but the surrounding factual circumstances relevant to the
assessment of the WTO-consistency of the measure evolve in the course of a proceeding."

239 See Appellate Body Report, Canada - Wheat Exports and Grain Imports, para. 126.
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7.67. The Panel further notes that, when presented with claims under the TBT Agreement and the
GATT 1994, considerations similar to those set out above have led previous panels to begin with the
claims under the TBT Agreement.?*® While the Panel does not consider that this necessitates the
same order of analysis as a general rule and without regard to the circumstances of a particular
dispute, it confirms that there is no error in this approach.

7.1.1.2.2 Claims under the TBT Agreement

7.68. As for the claims brought under the TBT Agreement, Indonesia has presented a series of legal
claims under Article 2 (technical regulations), Article 5 (conformity assessment procedures), and
Article 12 (special and differential treatment for developing country Members). The parties have
addressed those claims in that order, and once again the Panel sees no reason to deviate from it.

7.69. Indeed, the Panel considers that there is an inherent logic in that order of analysis. Whether
the 7% maximum share and high ILUC-risk cap and phase-out are technical regulations is an issue
that would be addressed in the context of resolving the claims under Article 2. The Panel's conclusion
on that issue would, in turn, inform its assessment of the applicability of Article 5, given that a
conformity assessment procedure is by definition, a procedure used to determine that the relevant
requirements in technical regulations (or standards) are fulfilled. The Panel's conclusions under
Article 2 and Article 5 would, in turn, inform the assessment of the applicability of Article 12, and in
particular Article 12.3: this provision concerns the special needs of developing country Members in
the preparation and application of technical regulations and conformity assessment procedures.

7.70. The Panel's order of analysis of the substantive claims under Articles 2.1, 2.2, 2.4, 2.5, 2.8,
and 2.9 of the TBT Agreement is also guided by its assessment of the interrelationship among the
issues raised in connection with those claims. Like the parties, the Panel will begin its analysis of the
claims under Article 2 with the threshold issue that is common to all of them, namely whether the
7% maximum share and the high ILUC-risk cap and phase-out are technical regulations within the
meaning of Annex 1.1 of the TBT Agreement. In respect of the substantive claims, however, the
Panel considers that the interrelationship among the issues raised by the parties under certain of
the substantive claims under Article 2 warrants partially deviating from how the parties sequence
the claims under Article 2 in their submissions. The Panel briefly elaborates below on the reasons
for this.

7.71. The Panel begins its analysis with the claim under Article 2.4 because the Panel's conclusion
on the meaning and relevance of the four international standards central to that claim will inform
the Panel's analysis of the claims under Articles 2.1 and 2.2. This is because Indonesia relies on its
understanding of the meaning and relevance of those standards when arguing that the high ILUC-
risk cap and phase-out does not reflect any "legitimate regulatory distinction"24! for the purposes of
Article 2.1, and also when arguing that the 7% maximum share and the high ILUC-risk cap and
phase-out are more trade-restrictive than necessary to fulfil a legitimate objective for the purposes
of Article 2.2.242 The meaning and relevance of the four international standards is central to the
claim under Article 2.4 and the parties devote detailed arguments to this issue. The Panel considers
it logical to address the claim under Article 2.4 first and then refer back to its conclusions in the
context of addressing any related arguments about the meaning and relevance of the international
standards in the context of the claims under Article 2.1 and Article 2.2. Finally, it is worth noting
that the assessment of the claim under Article 2.4 is also relevant for assessing later the
transparency claims under Article 2.9, since the applicability of these obligations depends on whether
a relevant international standard exists, and if one does, whether the measure is in accordance with
such a standard.

7.72. The Panel will next address the claim under Article 2.2, because it considers that its
conclusions on certain issues under that provision will necessarily inform its analysis of the claim
under Article 2.1. More specifically, the Panel's identification of the measures' objective(s), and
assessment of whether they constitute a "legitimate objective", is mandated by the text of

240 See Panel Reports, EC — Asbestos, paras. 8.16-8.17; EC - Sardines, para. 7.16; US - Clove
Cigarettes, paras. 7.7-7.19; US - Tuna II (Mexico), paras. 7.43 and 7.46; EC - Seal Products, para. 7.69; US -
COOL, para. 7.73; US - COOL (Article 21.5 — Canada and Mexico), paras. 7.3 and 7.6; Australia — Tobacco
Plain Packaging, paras. 7.6 and 7.13.

241 Indonesia's first written submission, paras. 532-533.

242 Indonesia's first written submission, paras. 599-600.
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Article 2.2. To the extent that the Panel must undertake a similar analysis in the context of Article 2.1
when assessing whether any detrimental impact on imports stems exclusively from a "legitimate
regulatory distinction", the Panel considers it logical to refer back to the conclusions under Article 2.2
in addressing the related issues under Article 2.1. Moreover, if the Panel was to agree with
Indonesia's arguments on the 7% maximum share on grounds that fundamentally impugned the
European Union's objective of limiting the risk of ILUC-related GHG emissions attributable to
conventional biofuel, that would strongly suggest that there is no justification for further ILUC-based
distinctions embodied in "high" and "low" ILUC-risk determinations. This would thus potentially allow
the Panel to exercise judicial economy over the claims under Article 2.2 and Article 2.1 directed at
the high ILUC-risk cap and phase-out. Finally, given that Indonesia has challenged the 7% maximum
share only under Article 2.2, this provides added support to the Panel's decision to address the claim
under Article 2.2 before the claim under Article 2.1.

7.73. As a general principle, panels are free to structure the order of their analysis as they see fit.243
Moreover, the parties have not argued that the present case is one in which "there exists a
mandatory sequence of analysis which, if not followed, would amount to an error of law" or "have
repercussions for the substance of the analysis itself".244 Indeed, the Panel notes that the ordering
of the claims set out above is the same order of analysis that was followed by the panel in EC -
Sardines. In that case, the panel followed the complainant's suggested order of analysis and
addressed the claim under Article 2.4 of the TBT Agreement first, noting that "it would not constitute
an error of law to start the examination of the consistency of the EC Regulation with Article 2.4
followed by Articles 2.2 and 2.1 of the TBT Agreement as necessary since such sequential
examination would not affect the interpretation of the other provisions."24>

7.74. As for the remainder of the claims under Article 2 (i.e. Articles 2.5, 2.8, 2.9.2 and 2.9.4),
under Article 5 (i.e. Articles 5.1.1, 5.1.2, 5.2.1, 5.6.1, 5.6.2, 5.6.4, and 5.8), and under Article 12
(i.e. Articles 12.1 and 12.3), the Panel addresses them sequentially.

7.1.1.2.3 Claims under the GATT 1994

7.75. Regarding the claims under the GATT 1994, Indonesia orders the analysis in its submissions
by addressing Article XI:1, Article I:1, Article III:4, followed by Article X:3(a).

7.76. Leaving aside whether the Panel is bound to follow the same order of analysis by virtue of the
seemingly conditional nature of Indonesia's claim under Article I11:4246, the Panel notes that it would
maintain a degree of parallelism between the sequencing of claims under the TBT Agreement and
the GATT 1994 if it first addresses the claim under Article XI:1 followed by the claims of
discrimination under Articles I11:4 and I:1 of the GATT 1994. As explained further above, the Panel
orders its analysis of the claims under the TBT Agreement so as to (after assessing Article 2.4)
address the claim under Article 2.2 of the TBT Agreement (more trade-restrictive than necessary)
followed by the claim of discrimination under Article 2.1. While the Panel does not consider the
meaning of the term "trade-restrictive" in the context of Article 2.2 to be coextensive with the terms

243 Appellate Body Report, Canada - Wheat Exports and Grain Imports, para. 126.

244 Appellate Body Report, Canada - Wheat Exports and Grain Imports, para. 109. See also
Panel Reports, EC - Seal Products, para. 7.63; and US - COOL (Article 21.5 - Canada and Mexico), para. 7.3.

245 panel Report, EC - Sardines, para. 7.18. The Panel further notes that in the present dispute the
European Union made submissions as to the logical order of analysis under the TBT Agreement and specifically
submitted that Article 2.2 should be assessed before Article 2.1. (European Union's second written submission,
paras. 226ff.)

246 Indonesia has clarified that its claim under Article III:4 in respect of discrimination against palm oil
imported from Indonesia is "in the alternative" to its claim under Article XI:1. (Indonesia's response to Panel
question No. 102, para. 297; second written submission, paras. 1051 and 1071.) This means that Indonesia's
claim under Article III:4 is not in the alternative or conditional in the typical sense. Under Article XI:1 of the
GATT 1994, Indonesia claims that the European Union, by imposing the high ILUC-risk cap and phase-out,
makes effective quantitative prohibitions or restrictions on imports of pa/m oil. Under Article III:4 of the
GATT 1994, Indonesia claims that the high ILUC-risk cap and phase-out discriminates between palm oil and oil
palm crop-based biofuel originating in Indonesia and like products of EU origin. Indonesia explains that even if
the Panel upholds Indonesia's claim under Article XI:1, it would still be necessary for the Panel to consider
Indonesia's claim under Article III:4 concerning discrimination against oil palm crop-based biofuel originating in
Indonesia. (Indonesia's response to Panel question No. 100, para. 287.) Furthermore, Indonesia does not
qualify its discrimination claim under Article I:1 as being made in the alternative or conditionally.
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"restrictions ... on the importation" of products in Article XI:1 of the GATT 1994, there is a degree of
parallelism between the arguments of the parties in relation to these terms in this dispute.

7.77. After addressing the claim under Article XI:1, the Panel will address the claim under
Article III:4. The Panel addresses the claim under the national treatment obligation in Article III:4
before the claim under the most-favoured-nation treatment obligation in Article I:1 because the text
of Article I:1 includes the reference, in the definition of its scope of application, to "all matters
referred to in paragraphs 2 and 4 of Article III". The Panel considers it is logical to address
Article III:4 first and refer back to its conclusions in the context of addressing that related element
of the legal standard under Article I:1.

7.78. After addressing the claims under Article XI:1, Article III1:4, and Article I:1, the Panel will
address the claim under Article X:3(a). The Panel notes that, insofar as Indonesia's claim under
Article X:3(a) overlaps with its claims under Article 5 of the TBT Agreement, this ordering of the
analysis of the claims under the GATT 1994 maintains a degree of parallelism with the order of the
claims under the TBT Agreement.

7.1.2 Claims under Article 2 of the TBT Agreement
7.1.2.1 Annex 1.1 - Existence of a "technical regulation”
7.1.2.1.1 Introduction

7.79. Having addressed these preliminary considerations relating to the definition of the EU
measures at issue and the order of analysis of the claims under the TBT Agreement and the
GATT 1994, the Panel now turns to the threshold issue of whether the 7% maximum share and the
high ILUC-risk cap and phase-out are "technical regulations" within the meaning of Annex 1.1 to the
TBT Agreement.?4’

7.80. Indonesia submits?4® that the 7% maximum share and the high ILUC-risk cap and phase-out
are technical regulations within the meaning of the definition in Annex 1.1. Based on the various
elements of this definition, Indonesia argues that Article 26 of RED II and the Delegated Regulation:
(i) are "documents" that apply to an "identifiable group of products"; (ii) that the "composition of
biofuel", and more specifically the quality of being made from food or feed crops (for the 7%
maximum share) or a specific crop determined to be high ILUC risk (for the high ILUC-risk cap and
phase-out) qualifies as a "product characteristic"; and (iii) that each measure "lays down" such
characteristics, with which compliance is "mandatory", by virtue of the content and nature of RED II
and the Delegated Regulation and the consequence that follows from not being taken into account
for achieving EU renewable energy targets (namely that such biofuel is in essence excluded from
the EU renewable energy market).

7.81. The European Union submits?*® that neither the EU Biofuels regime nor the specific
"measures" identified by Indonesia, i.e. the 7% maximum share and high ILUC-risk cap and
phase-out, are technical regulations. The European Union does not dispute that, for the purposes of
the definition in Annex 1.1, Article 26 of RED II and the Delegated Regulation are "documents", nor
that the composition of a product may, in principle, constitute a "product characteristic". However,
the European Union challenges Indonesia's approach for assessing the elements of the Annex 1.1
definition against the measures at issue by: (i) rejecting the way it defines the "identifiable group of
products" to which the measures apply; (ii) arguing that the measures at issue are not properly

247 In addition to disagreeing about whether the 7% maximum share and the high ILUC-risk cap and
phase-out are "technical regulations" within the meaning of Annex 1.1 to the TBT Agreement, the parties
disagree about whether low ILUC-risk certification is, or includes, a "conformity assessment procedure" within
the meaning of Annex 1.3 of the TBT Agreement. This is however a separate threshold issue that is specific to
the claims under Article 5 of the TBT Agreement, and which will be addressed by the Panel in the section of its
Report dealing with the applicability of Article 5. Both of these separate threshold questions would, in turn,
inform the applicability of the claims under Article 12 of the TBT Agreement, which concern special and
differential treatment of developing country Members in the preparation and application of technical regulations
and conformity assessment procedures.

248 Indonesia's first written submission, paras. 403-466; responses to the Panel's first set of questions,
paras. 160-184; and second written submission, paras. 436-537.

249 European Union's first written submission, paras. 378-507; responses to the Panel's first set of
questions, paras. 320-345.
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characterized as regulating the "composition of biofuel" (the relevant "product characteristic"
identified by Indonesia), noting that the only differentiation in the "measures" at issue in these
proceedings relates to "the environmental impact of its production process (including of the raw
material used for its production) and not to any product characteristics as such"; (iii) arguing that
the measures do not "lay down" any product characteristics; and (iv) arguing that compliance is not
"mandatory".

7.82. In addition to these points, the European Union also argues that Indonesia "selectively
identified only some of the provisions that constitute the EU Biofuels regime, notwithstanding that
those provisions operate in conjunction with one another, and could only be assessed as a composite
whole"; that this "definitional approach is highly artificial"; and that "[i]n line with the case law, an
objective assessment of whether the 'measures' identified by Indonesia are 'technical regulations’,
(and therefore fall within the scope of application of the TBT Agreement), requires an assessment
of all the constituent elements of the EU Biofuels regime."2%0 The Panel recalls that it has already
addressed this argument in the previous section of its Report because it raises a more general issue
regarding the Panel's terms of reference and the scope and definition of the measures at issue in
this dispute.

7.1.2.1.2 Legal standard

7.83. The obligations in Article 2 apply to measures that constitute "technical regulations" by central
government bodies.25! Article 1.2 provides that "for the purposes of this Agreement the meaning of
the terms given in Annex 1 applies." Annex 1.1 of the TBT Agreement defines a "technical
regulation" as a:

Document which lays down product characteristics or their related processes and
production methods, including the applicable administrative provisions, with which
compliance is mandatory. It may also include or deal exclusively with terminology,
symbols, packaging, marking or labelling requirements as they apply to a product,
process or production method.

7.84. The definition of a "technical regulation" in Annex 1.1 has been interpreted and applied in a
number of prior cases, and both parties present their respective understandings of the applicable
legal standard with reference to prior cases.

7.85. Whether a measure constitutes a technical regulation pursuant to the first sentence of
Annex 1.1 depends on whether it is a "document"?>2 that meets what has been described as a
"three-tier test"?>3:

250 European Union's first written submission, paras. 400 and 402.

251 Annex 1.6 of the TBT Agreement defines a "central government body" as the [c]entral government,
its ministries and departments or any body subject to the control of the central government in respect of the
activity in question." It is also accompanied by an Explanatory note clarifying that:

In the case of the European Communities the provisions governing central government bodies

apply. However, regional bodies or conformity assessment systems may be established within

the European Communities, and in such cases would be subject to the provisions of this

Agreement on regional bodies or conformity assessment systems.

Article 3 of the TBT Agreement covers technical regulations by "local government bodies" and those by
"non-governmental bodies". In this dispute no claim was made that the measures are also inconsistent with
Article 3.

252 The parties agree that Article 26 of RED II and the Delegated Regulation are "documents" for the
purposes of Annex 1.1. Indonesia's first written submission, paras. 410-417; European Union's first written
submission, paras. 388-389. In light of the applicable legal standard, the Panel sees no reason to disagree. The
ordinary meaning of "document" is defined broadly, as "something written, inscribed, etc., which furnishes
evidence or information upon any subject". As a result, the term covers "a broad range of instruments or apply
to a variety of measures". (Appellate Body Report, US - Tuna II (Mexico), para. 185. See also Appellate Body
Reports, US - COOL (Article 21.5 - Canada and Mexico), fn 708; and Panel Reports, Australia - Tobacco Plain
Packaging, paras. 7.291-7.298 (discussing Annex 1.1 as part of its thorough interpretation of the same term
"document” as used in the definition of "standard" Annex 1.2).)

253 panel Reports, EC - Seal Products, para. 7.85 (referring to Appellate Body Report, EC - Sardines,
para. 176, in turn referring to Appellate Body Report, EC - Asbestos, paras. 66-70; and Appellate Body
Reports, US - Clove Cigarettes; US - Tuna II (Mexico); and US - COOL); and Australia - Tobacco Plain
Packaging, para. 7.110.
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a. it applies to an identifiable product or group of products;

b. it lays down one or more characteristics of the product, or their related processes and
production methods (PPM), including the applicable administrative provisions;

c. compliance with which is mandatory.

7.86. These elements are cumulative?>4, and thus each must be satisfied for a measure to constitute
a technical regulation within the meaning of Annex 1.1 to the TBT Agreement. The Panel will
elaborate further on the elements of the legal standard in Annex 1.1 as necessary in the course of
its assessment of the issues in dispute.

7.1.2.1.3 'identifiable group of products’

7.87. The first element of the test is whether the measure at issue applies to "an identifiable group
of products".

7.88. For a measure to lay down product characteristics (or related PPMs), it must apply to an
"identifiable product or group of products".2°> While the product or products at issue need not be
expressly named or identified in the document that constitutes the technical regulation, they should
at least be identifiable.?5¢ A product might be identifiable, for instance, through the very
"characteristic" that is the subject of regulation.25”

7.89. Indonesia argues that the 7% maximum share and the high ILUC-risk cap and phase-out both
apply to the same identifiable group of products, namely "biofuel made out of food and feed
crops".2%8 Indonesia also submits that "energy from renewable sources" is the identifiable product
group to which RED II and the Delegated Regulation apply more generally.

7.90. The European Union challenges Indonesia's approach to defining the "identifiable group of
products" to which the measures apply. Specifically, the European Union argues that Indonesia has
not demonstrated that the relevant "identifiable group of products" may be defined "as broadly as
'renewable energy' (in respect of RED II and the Delegated Regulation, as a whole) or as narrowly
as 'biofuels made out of food and feed crops' (in respect of Article 26 of RED II, which contains the
7% maximum share and the high ILUC-risk cap and phase-out).2*® The European Union does not
dispute that Article 26 of RED II and the Delegated Regulation make reference to biofuels made out
of food and feed crops??, but argues that the "measures" at issue form part of a regime that applies

254 Appellate Body Reports, EC - Asbestos, paras. 66-75 (assessing, sequentially and cumulatively, the
measure at issue against the elements forming the definition of "technical regulation" in Annex 1.1); and
EC - Sardines, para. 176 (recalling its previous report in EC - Asbestos and disaggregating the text of
Annex 1.1 into "three criteria" that, each, a document "must meet" in order to fall within that definition of
"technical regulation").

255 If a technical regulation is not applicable to at least an identifiable product or group of products,
"enforcement of the regulation will, in practical terms, be impossible." (Appellate Body Report, EC - Asbestos,
para. 70.) See also Appellate Body Report, EC - Sardines, para. 185.

256 Appellate Body Report, EC - Sardines, paras. 176, 182 and 183 (referring to Appellate Body Report,
EC - Asbestos, paras. 66-70).

257 Appellate Body Report, EC - Asbestos, para. 70 ("there may be perfectly sound administrative
reasons for formulating a 'technical regulation' in a way that does not expressly identify products by name, but
simply makes them identifiable - for instance, through the 'characteristic' that is the subject of regulation.”
(emphasis original))

258 Indonesia's first written submission, paras. 418-422; second written submission, paras. 447-456.

259 European Union's first written submission, para. 406. As to the contention that the relevant "group of
identifiable products" is "renewable energy", the European Union argues that Indonesia's position is ambiguous
and the European Union is not in a position to know to which case it should respond; that treating "renewable
energy" as the broad "group of identifiable products" is difficult to reconcile with Indonesia's definition of the
specific "measures" it has identified as being at issue in these proceedings; that Article 26 of RED II does not
purport to define or identify what comprises "renewable energy", either in a general sense or at all; that
Indonesia has neither sought to explain what other "renewable energy products" would fall within that
expansive definition and/or how they fall to be regulated by the "measures"; and that the EU Biofuels regime,
even taken as whole, could not be considered to purport to "regulate" or apply to the entire field of "renewable
energy products". (European Union's first written submission, paras. 406-409.

260 Eyropean Union's first written submission, para. 411.
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to "advanced biofuels"?%! and indeed "all biofuels, bioliquids and biogas used in the transport
sector"262 and that the assessment of the "measures" must take place in that broader context.

7.91. The Panel first notes that although the parties identify different groups of products as relevant
identifiable products to which the measure applies for the purposes of this analysis, the
European Union does not in fact suggest that the measures do not apply to an identifiable group of
products. What is in dispute is how broadly or narrowly the relevant group of products should be
defined, for the purposes of determining whether the measures at issue are technical regulations.

7.92. The Panel understands the European Union to argue that the relevant group of products for
the purposes of the analysis encompasses "advanced biofuels" in addition to "biofuels made from
food and feed crops", and that the Panel's assessment must take place "in the broader context" of
the fact that the measure at issue forms part of a regime that applies to "all biofuels, bioliquids and
biogas used in the transport sector". In the Panel's view, these arguments suggest that the
European Union considers the relevant product group to be the broader category of "biofuels,
bioliquids and biogas used in the transport sector", of which both "advanced biofuels" and the group
of "biofuels made from food and feed crops" identified by Indonesia are a part.

7.93. The Panel recalls that RED II establishes a common framework for the promotion of "energy
from renewable sources". Within this common framework, RED II lays down rules on the use of
energy from renewable sources in the transport sector.263 Article 26, in turn, is entitled "Specific
rules for biofuels, bioliquids and biomass fuels produced from food and feed crops". The text of
Article 26(1) likewise refers to "biofuels ... produced from food and feed crops", and the text of
Article 26(2) refers to "biofuels ... produced from food and feed crops for which a significant
expansion of the production area into land with high-carbon stock is observed". The Delegated
Regulation elaborates further on particular aspects in relation to those biofuels that are the object
of Article 26, namely "biofuels made from food and feed crops". The 7% maximum share and the
high ILUC-risk cap and phase-out are thus provided for in a provision, i.e. Article 26 of RED II, that
by its own terms contains "Specific rules for biofuels, bioliquids and biomass fuels produced from
food and feed crops".264

7.94. The Panel considers that, while there may be more than one way of identifying the group of
products to which the 7% maximum share and the high ILUC-risk cap and phase-out apply?%3, it is
clear that both measures apply to "biofuel produced from food and feed crops". Accordingly, the
Panel finds that the 7% maximum share and the high ILUC-risk cap and phase-out both apply to an
identifiable group of products.

7.1.2.1.4 "lays down product characteristics"

7.95. The Panel now turns to the second element of the test, which is whether the measures "lay[]
down product characteristics".

7.96. The first issue before the Panel is whether the "composition of biofuel" - and more specifically
the quality of biofuel being produced "from food or feed crops" (for the 7% maximum share) or a
specific food or feed crop determined to be high ILUC risk (for the high ILUC-risk cap and phase-
out) - qualifies as a "product characteristic" within the meaning of Annex 1.1. After setting out
several general observations, the Panel will first address the 7% maximum share before addressing
the high ILUC-risk cap and phase-out.

261 European Union's first written submission, para. 412.

262 European Union's first written submission, para. 418.

263 Article 1 of RED II.

264 Emphasis added.

265 The high ILUC-risk cap and phase-out introduces a further distinction within the group of "biofuels
produced from food and feed crops", namely between biofuels produced from food and feed crops "for which a
significant expansion of the production area into land with high-carbon stock is observed" (and, by implication,
those biofuels produced from food and feed crops for which no such significant expansion is observed). From
this perspective, a more narrowly defined group of products could be identified for Article 26(2). However,
from the perspective that biofuels produced from food and feed crops are a subset of the broader group of
"biofuels" products (which, as the European Union notes, also includes "advanced biofuels") the Panel
considers that it would also not be inaccurate to identify "biofuels" more generally as a group of identifiable
products to which the 7% maximum share and the high ILUC-risk cap and phase-out apply.
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7.97. As described by the Appellate Body, "[t]he heart of the definition of a 'technical regulation’' is
that the 'document' at issue must 'lay down' — that is, set out, stipulate or provide —
'product characteristics'."2% The term "product characteristics" has been understood to cover "any
objectively definable features, qualities, attributes, or other distinguishing mark of a product" that
may relate to "a product's composition, size, shape, colour, texture, hardness, tensile strength,
flammability, conductivity, density, or viscosity".267

7.98. The Panel therefore considers that the quality of a given product (e.g. biofuel) being produced
(or not) from a specific raw material or input would in principle fall within the broad category of
"product characteristics". The raw materials and inputs used to produce a product "objectively
define" the features, qualities and attributes of the product in a manner that enables it to be
distinguished.

7.99. The Panel notes that this understanding is consistent with the approach taken in EC -
Sardines. In that case, the measure was found to be a technical regulation and one "product
characteristic" that it required was that "preserved sardines must be prepared exclusively from fish
of the species Sardina pilchardus."?%8 The panel considered that the requirement to use exclusively
Sardina pilchardus was a product characteristic as it "objectively defines features and qualities" of
preserved sardines for the purposes of their marketing as preserved sardines and under the trade
description referred to in Article 7 of the EC Regulation.?%® The Appellate Body agreed with the
panel's finding that this was an "objectively definable 'feature', 'quality' or 'attribute' of the
product.270

7.100. The Panel has already concluded, in the previous section, that while there may be more than
one way of identifying the "group of products" to which the 7% maximum share and the high
ILUC-risk cap and phase-out apply, it is clear that both measures apply to "biofuel produced from
food and feed crops". In the course of its consideration of that issue, the Panel noted that Article 26
is entitled "Specific rules for biofuels, bioliquids and biomass fuels produced from food and feed
crops". Article 26 thus identifies the products to which the 7% maximum share and the high
ILUC-risk cap and phase-out apply by reference to the type of feedstock from which they have been
obtained.?”!

7.101. Regarding the 7% maximum share, the text of Article 26(1) refers to "biofuels ... produced
from food or feed crops" without any qualification. Thus, Article 26(1) identifies biofuels solely by
reference to what they are produced from (i.e. "food and feed crops"). The quality of a biofuel being
produced from "food or feed crops" would in principle fall within the broad category of "product
characteristics", as that clearly relates to objectively definable features, qualities or attributes of the
product in a manner that enables it to be distinguished from other products, such as advanced
biofuels or fossil fuels. In respect of the 7% maximum share, the Panel does not understand the
European Union to argue otherwise.

7.102. Regarding the high ILUC-risk cap and phase-out, the text of Article 26(2) refers more
specifically to "biofuels ... produced from food and feed crops for which a significant expansion of the
production area into land with high-carbon stock is observed".?’?> The text of Article 26(2) itself does
not specify which food and feed crops so qualify, as this determination is based on the criteria in
Article 3 of the Delegated Regulation and the related Annex.

7.103. By its terms, Article 26(2) does not identify biofuels solely by reference to what they are
produced from (i.e. "food and feed crops"), and also identifies the group of products to which it
applies by reference to their relative degree of ILUC risk. The high ILUC-risk cap and phase-out in
Article 26(2) is further subject to an exemption for individual consignments of any biofuels made
from food and feed crops determined to be high ILUC risk, insofar as those consignments are certified

266 Appellate Body Report, EC - Asbestos, para. 67. (emphasis original)

267 Appellate Body Report, EC - Asbestos, para. 67.

268 panel Report, EC - Sardines, para. 7.27; and Appellate Body Report, EC — Sardines, para. 190.

269 panel Report, EC - Sardines, para. 7.27.

270 Appellate Body Report, EC - Sardines, paras. 189-190.

271 The Panel recalls that "food and feed crops" are defined in Article 2(40) of RED II as "starch-rich
crops, sugar crops or oil crops produced on agricultural land as a main crop excluding residues, waste or ligno-
cellulosic material and intermediate crops, such as catch crops and cover crops, provided that the use of such
intermediate crops does not trigger demand for additional land".

272 Emphasis added.
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as satisfying the low ILUC-risk criteria. Thus, in contrast to the 7% maximum share in Article 26(1),
the high ILUC-risk cap and phase-out in Article 26(2), and the accompanying exemption for
individual consignments satisfying the low ILUC-risk criteria, do not identify biofuels solely by
reference to what they are made from (i.e. "food and feed crops"). Rather, Article 26(2) explicitly
identifies biofuels by reference to their relative degree of ILUC risk. This is a feature of Article 26(2)
that cannot be disregarded in the context of characterizing the measures at issue under Annex 1.1.

7.104. However, in the Panel's view it remains the case that Article 26(2) identifies the products to
which the high ILUC-risk cap and phase-out apply by reference to the type of feedstock (i.e. raw
materials) from which they have been obtained, i.e. any specific food or feed crop determined to be
high ILUC risk. As already stressed above, the Panel considers that the quality of a biofuel being
produced (or not) from a specific raw material or input would in principle fall within the broad
category of "product characteristics", regardless of whether the raw materials or inputs are identified
generally as "food or feed crops" (in the case of Article 26(1)) or more specifically as "food and feed
crops for which a significant expansion of the production area into land with high-carbon stock is
observed" (in the case of Article 26(2)).

7.105. The European Union is correct that Article 3 of the Delegated Regulation, establishing the
criteria for determining high ILUC-risk feedstocks, covers matters relating to the observed impacts
of cultivation of specific feed and food crops.?’3 Furthermore, the Panel agrees with the
European Union that these criteria do not, in and of themselves, relate to any intrinsic or extrinsic
characteristic of the biofuels produced from feedstocks.2’4 However, the Panel notes that it is not
the criteria for the determination of high ILUC-risk crops that the Panel considers to be the relevant
product characteristic in this context. The criteria included in the high ILUC-risk formula in Article 3,
and the Annex to the Delegated Regulation, serve the purpose of designating an entire crop as a
crop from which biofuel cannot be made without its eligibility to count towards EU renewable energy
targets being limited by the high ILUC-risk cap and phase-out. This serves as an intermediate step
in the determination, which ultimately leads to the designation of each crop as either "high ILUC
risk" or not. This determination in turn dictates which biofuels are "high ILUC risk", based on the
crop from which they are made (i.e. their feedstocks or raw materials). The quality of being produced
from a specific crop is thus the product characteristic that ultimately dictates the application of the
high ILUC-risk cap and phase-out to a particular group of biofuels.

7.106. The Panel observes that the possibility of certifying individual consignments of biofuel from
a particular yield of a crop as low ILUC risk does not alter the characteristic of a biofuel as being
made from a high ILUC-risk crop: any consignments of biofuel certified as "low ILUC-risk" is still
made from a crop classified as high ILUC risk. The possibility of certification therefore does not
detract from the characterization of the entire crop from which the biofuel is obtained (currently only
palm oil) as high ILUC risk. It only enables some consignments of high ILUC-risk biofuels, when
made from additional yield obtained in accordance with the criteria set out in Articles 4 and 5 of the
Delegated Regulation, to be eligible to count towards EU renewable energy targets to the same
extent allowed for other biofuels made from food and feed crops.

7.107. In any event, the Panel considers that while low ILUC-risk certification is an important part
of the context that must be taken into account in characterizing the measures at issue for the
purposes of determining the applicability of the TBT Agreement, the limited exemption for low ILUC-
risk certification simply does not shift the "centre of gravity"27> of the measures for the purposes of
characterizing the measures under the TBT Agreement. Only a limited portion of the biofuel made
from high ILUC-risk biofuel will be able to qualify for low ILUC-risk certification. By hypothesis, as a
group, "high ILUC-risk" biofuels have been determined to present a high risk of ILUC, and low ILUC-
risk certification can only be obtained on a consignment-by-consignment basis if it can be
demonstrated that the specific biofuel at issue does not give rise to the same level of risk that
characterizes the entire group of biofuels classified as "high ILUC risk". Leaving aside the parties'

273 European Union's first written submission, para. 452.

274 European Union's first written submission, para. 452.

275 In China - Auto Parts, the Appellate Body addressed the specific issue of whether a particular charge
falls under the scope of Article II:1(b) or Article III:2 of the GATT 1994, but in the course of doing so offered
guidance of a more general nature. The Appellate Body observed that in some cases this will be a
straightforward exercise, but in others "the picture will be more mixed", and the challenge faced by a panel
more complex. In such circumstances a panel should seek to identify "the leading or core features of the
measure at issue, those that define its 'centre of gravity' for the purposes of characterizing" the measure.
(Appellate Body Reports, China - Auto Parts, para. 171.)
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disagreement about whether low ILUC-risk certification is even practicable, the existence of this
limited exemption does not alter what the Panel regards as the core features of the 7% maximum
share and the high ILUC-risk cap and phase-out.

7.108. The Panel therefore concludes that the quality of a biofuel being produced (or not) from
"food or feed crops" (in the case of Article 26(1)) or more specifically as "food and feed crops for
which a significant expansion of the production area into land with high-carbon stock is observed"
(in the case of Article 26(2)) qualifies as a "product characteristic" within the meaning of Annex 1.1.
In other words, and at least to that extent, it may be said that the measures at issue relate to the
"composition of biofuels" as argued by Indonesia.

7.109. The Panel now turns to the second prong of the element under consideration, which is
whether the 7% maximum share and the high ILUC-risk cap and phase-out "lay down", within the
meaning of Annex 1.1, the product characteristic identified. The Panel recalls that the
European Union submits that Article 26 of RED II does not "lay down" or "prescribe" the "composition
of fuel" or the "composition of biofuel", either positively or negatively.27¢

7.110. The verb "lay down" is defined as "establish, formulate definitely (a principle, a rule);
prescribe (a course of action, limits, etc.)".?”” Accordingly, the verb "lays down", as used in
Annex 1.1 of the TBT Agreement means "establishing" or "prescribing" certain product
characteristics (or their related processes or production methods). The relevant product
characteristics might be prescribed in a "positive" or "negative" form, i.e. the document may provide,
positively, that products must possess certain "characteristics", or might prescribe, negatively, that
products not possess certain "characteristics".278

7.111. The Panel first notes that by its own terms, RED II "lays down rules ... on the use of energy
from renewable sources ... in the transport sector", for the purposes of meeting EU-wide renewable
energy consumption targets.?’? The 7% maximum share and the high ILUC-risk cap and phase-out
are among the rules that RED II, by its own terms, "lays down". Specifically, these measures are
set out in Article 26 of RED II, which, as already emphasized, is entitled "Specific rules for biofuels,
bioliquids and biomass fuels produced from food and feed crops". Articles 26(1) and (2) are thus
integral and essential components of the calculation rules that define the terms of eligibility of
different types of energy sources in the transport sector to be counted as renewable energy for the
purposes of meeting RED II targets.

7.112. As regards the 7% maximum share, its essential feature and function within this broader
framework is to define and limit the contribution that may be made by biofuels made from "feed and
food crops" to meeting these consumption targets. Article 26(1) identifies the products to which this
requirement applies by reference to a defining product characteristic, namely being produced from
certain types of feedstocks or raw materials, i.e. "food and feed crops". It is the presence of this
characteristic that determines the applicability of the requirement at issue. Considered as a whole
and in the context of other provisions of RED II, the 7% maximum share specifically limits the
eligibility of specific types of biofuels to be counted towards the renewable energy targets in RED II.
Thus, the 7% maximum share effectively defines and prescribes one of the characteristics required
of biofuels for the purposes of meeting the consumption targets in RED II.

7.113. As regards the high ILUC-risk cap and phase-out, its essential feature and function within
this broader framework (i.e. the calculation rules that define the terms of eligibility of different types
of energy sources in the transport sector to be counted as renewable energy for the purposes of
meeting RED II targets) is to limit and gradually eliminate the eligibility of biofuels made from high
ILUC-risk feedstocks to be counted towards those targets. As with Article 26(1), therefore,
Article 26(2) identifies the products to which this requirement applies by reference to a defining

276 European Union's first written submission, para. 439. Among other things, the European Union
argues that Article 26 of RED II identifies a methodology to enable the Member States to calculate their
contribution to the Union's renewable energy targets, but whilst it refers to different biofuels based on their
raw materials, this serves a purely descriptive function. (European Union's first written submission, para. 438,
response to Panel question No. 71.)

277 Appellate Body Reports, EC - Seal Products, para. 5.10 (referring to Shorter Oxford English
Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007), Vol. 1, p. 1562); and
US - Tuna II (Mexico), para. 185.

278 Appellate Body Report, EC - Asbestos, para. 69.

279 Article 1 of RED II. (emphasis added)
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product characteristic, namely being produced from "food and feed crops for which a significant
expansion of the production area into land with high-carbon stock is observed". It is the presence of
this characteristic that determines the applicability of the requirement at issue. Where a
determination is made that a biofuel is produced from "food and feed crops for which a significant
expansion of the production area into land with high-carbon stock is observed", that determination
is made in respect of the product generally (as opposed to individual consignments) and thus
becomes a very concrete product characteristic (specifically based on the raw material used to
produce the product.) Considered as a whole and in the context of other provisions of RED II, the
high ILUC-risk cap and phase-out specifically limits the eligibility of specific types of biofuels to be
counted towards the renewable energy targets in RED II. Thus, like the 7% maximum share, the
high ILUC-risk cap and phase-out also effectively defines and prescribes one of the characteristics
required of biofuels for the purposes of meeting the consumption targets in RED II.

7.114. The European Union submits that a biofuel's eligibility to contribute to renewable energy
consumption targets under RED II depends on a number of factors, including compliance with the
sustainability and GHG emissions savings criteria, and is therefore not determined "solely" by
reference to the raw material used to obtain it.28° The Panel is not persuaded by this argument. The
fact that there are other conditions not challenged in these proceedings that also define the eligibility
of biofuels to contribute to RED II renewable energy consumption targets does not obscure the
specific requirements contained in the 7% maximum share and the high ILUC-risk cap and phase-
out which are at issue.

7.115. In the context of arguing that the measures do not "lay down" any product characteristic,
the European Union submits that if Indonesia's logic were accepted by the Panel, the scope of the
definition of a "technical regulation" under the TBT Agreement would be drastically widened. As a
consequence any "document" that identified products by reference to the raw materials from which
they are produced and established some legal effects from that identification would constitute a
"technical regulation" because that reference alone would be considered equivalent to "regulating”
the "composition" of the product. Under that logic, according to the European Union, any Member's
WTO schedule, which commonly distinguishes hundreds of products based on their raw materials
and establishes different rates of import duties, would constitute "a conglomerate of technical
regulations".28!

7.116. The Panel is not persuaded that the European Union's comparison to WTO schedules is
apposite. The design and operation of the 7% maximum share and the high ILUC-risk cap and
phase-out differ significantly from the European Union's hypothetical situation of a duty rate
attributed to a product based on its raw material input. The reference in Articles 26(1) and (2) of
RED II to the type of feedstock (raw materials) from which the biofuel is produced defines the
product characteristics that dictate whether and to what extent a biofuel may or may not be counted
by EU member States for the purposes of meeting RED II consumption targets. In doing so, it
effectively regulates the product characteristics required of biofuels needed to qualify as renewable
energy on the EU market (and thus eligibility to be counted as contributing towards the mandatory
sectoral target in the transport sector and overall target of renewable energy consumption).
Members' WTO schedules, in contrast, do not "lay down" (i.e. prescribe) product characteristics in
the sense of Annex 1.1. Among other things, Members' WTO schedules set out tariffs that apply
exclusively to imported products, as opposed to technical regulations that prescribe product
characteristics that apply equally to imported and domestic products. Accepting the
European Union's argument would, in the Panel's view, ignore essential aspects of the design of the
7% maximum share and the high ILUC-risk cap and phase-out and how they operate in their given
regulatory context.

7.117. The Panel notes that the fact that the measures identify the product at issue through the
very product characteristics that are the object of the prescriptions at issue does not imply that they
cannot constitute a technical regulation. As observed by the Appellate Body, the product might be
identifiable through the very "characteristic" that is the subject of regulation.?82 Whether the specific

280 Eyropean Union's first written submission, para. 446.

281 European Union's first written submission, para. 460.

282 Appellate Body Report, EC - Asbestos, para. 70: "... there may be perfectly sound administrative
reasons for formulating a 'technical regulation' in a way that does not expressly identify products by name, but
simply makes them identifiable - for instance, through the 'characteristic' that is the subject of regulation.”
(ibid.). (emphasis original)
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measure at issue is or is not a technical regulation must be determined based on the essential
features of the measure considered as a whole.283

7.118. The Panel concludes that the 7% maximum share and the high ILUC-risk cap and phase-out
"lay down" product characteristics within the meaning of Annex 1.1.

7.1.2.1.5 "with which compliance is mandatory"

7.119. The Panel now turns to the third element of the test, which concerns the terms "with which
compliance is mandatory" in Annex 1.1.

7.120. Annex 1.1 makes clear that compliance with those product characteristics (or their related
PPMs) must be mandatory for the measure to be a technical regulation. In contrast, a standard, as
defined in Annex 1.2, is a document "approved by a recognized body, that provides, for common
and repeated use, rules, guidelines or characteristics for products or related processes and
production methods, with which compliance is not mandatory".?8* The requirement that compliance
be mandatory means that the document at issue must prescribe rules in a binding or compulsory
fashion.28> In EC - Sardines, the panel and the Appellate Body considered the measure to lay down
product characteristics in a mandatory fashion, because the relevant requirements were contained
in provisions that were "binding in [their] entirety and directly applicable in all Member States".286

7.121. The European Union submits that as these provisions are measures that have been adopted
by the Union and the Commission respectively, they must be implemented by the member States
and in that "narrow sense", the relevant provisions are "mandatory" on the EU member States.28”
However, the European Union argues that Article 26 of RED II neither imposes any obligation directly
on palm oil and palm oil-based biofuel producers (or any producers of other food or feedstocks and
the respective biofuels), nor does it fix requirements that the producers of other biofuels and their
raw materials must comply with in order to obtain some advantage.?88 The European Union also
argues that the 7% maximum share is binding only in the sense of imposing an outer limit.28°

7.122. The Panel first notes that it is undisputed that RED II and the Delegated Regulation are
binding legal instruments that create rights and obligations within the EU legal order. The first
sentence of Article 1 of RED II reads:

This Directive establishes a common framework for the promotion of energy from
renewable sources. It sets a binding Union target for the overall share of energy from
renewable sources in the Union's gross final consumption of energy in 2030.2°0

7.123. Article 3 of RED II provides that "Member States shall collectively ensure that the share of
energy from renewable sources in the Union's gross final consumption of energy in 2030 is at least
32%." The Panel notes that EU member States are required to set national contributions to meet,
collectively, this binding overall EU target.2°! It is clear therefore from the terms of RED II that the
renewable energy consumption targets defined are binding on EU member States.?°?

283 Appellate Body Report, EC - Asbestos, para. 64 ("the proper legal character of the measure at issue
cannot be determined unless the measure is examined as a whole.").

284 Annex 1.2 to the TBT Agreement. (emphasis added) The definition of a "standard" is also
accompanied by an explanatory note, which states that the "terms as defined in ISO/IEC Guide 2 cover
products, processes and services. This Agreement deals only with technical regulations, standards and
conformity assessment procedures related to products or processes and production methods. Standards as
defined by ISO/IEC Guide 2 may be mandatory or voluntary. For the purposes of this Agreement standards are
defined as voluntary and technical regulations as mandatory documents. Standards prepared by the
international standardizing community are based on consensus. This Agreement covers also documents that
are not based on consensus." (Explanatory note to Annex 1.2 of the TBT Agreement).

285 Appellate Body Report, EC - Asbestos, para. 68.

286 panel Report, EC - Sardines, para. 7.30; and Appellate Body Report, EC — Sardines, para. 194.

287 European Union's first written submission, para. 500.

288 Eyropean Union's first written submission, para. 501.

289 European Union's first written submission, para. 503.

290 Emphasis added.

291 Article 3(2) of RED II.

292 Article 2 of RED II.
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7.124. Furthermore, the Panel recalls that Article 25(1) of RED II establishes a requirement that EU
member States set an obligation on fuel suppliers to ensure that a "minimum share" of the total
energy consumption in the transport sector is composed of renewable energy. Pursuant to this
provision, which is expressly referenced in Article 26(1) and (2):

In order to mainstream the use of renewable energy in the transport sector, each
Member State shall set an obligation on fuel suppliers to ensure that the share of
renewable energy within the final consumption of energy in the transport sector is at
least 14% by 2030 (minimum share) in accordance with an indicative trajectory set by
the Member State and calculated in accordance with the methodology set out in this
Article and in Articles 26 and 27.293

7.125. The mandatory nature of the language in Article 25(1) makes clear that in calculating
national contributions towards the renewable energy consumption targets, EU member States
cannot derogate from the calculation methodology set out in RED II, including in Article 26. Each EU
member State must therefore observe the limitations imposed by the 7% maximum share in
calculating its national consumption. The binding effect of the measure extends to fuel suppliers,
whom EU member States must oblige to comply with the calculation methodology, including the 7%
maximum share and the high ILUC-risk cap and phase-out, in their efforts to achieve the 14% target
by 2030.

7.126. The Panel notes the European Union's acknowledgement that the overall consumption
targets in Article 3 and the 14% share of renewable energy in transport in Article 25 of RED II are
mandatory for EU member States at least "in the narrow sense" that they are prescribed by law.2°4
Furthermore, with respect to the 7% maximum share, the European Union acknowledges that the
effect of Article 26 of RED 1II is that only a maximum of 7% of an EU member State's use of
conventional biofuels could be counted by that member State as contributing towards the 14%
sectoral target in the transport sector and the 32% overall target of renewable energy consumption.
Similarly, the Panel considers that the high ILUC-risk cap and phase-out requirement is an integral
part of the binding calculation rules that apply to food and feed crop-based biofuels. In the Panel's
view, this makes these requirements, on their face, mandatory, i.e. prescriptions that must be
complied with by EU member States.2°>

7.127. The Panel notes the European Union's emphasis on certain flexibilities afforded to EU
member States in deciding how exactly to implement these requirements. The European Union
highlights in this respect that when framing obligations on fuel suppliers at the national level,
member States may distinguish between different biofuels, bioliquids and biomass fuels produced
from food and feed crops, and choose to promote all conventional biofuels or no conventional
biofuels.??® The Panel understands that Article 26(1) of RED II allows an EU member State meeting
its renewable targets with less than 7% of conventional biofuels to lower its overall target for the
transport sector commensurately; individual EU member States can thus set a lower maximum share
if they wish. The Panel understands that EU member States enjoy similar flexibility with respect to
setting lower maximum shares of biofuels made from high ILUC-risk feedstocks, within the limits of
the high ILUC-risk cap and phase-out. However, the fact that there is flexibility to opt for a lower
level of contribution from biofuels made from food and feed crops than the maximum share
established by and allowed under the 7% maximum share, and also for a lower level of contribution
from biofuels made from high ILUC-risk feedstocks within the limits of the cap and phase-out, does
not modify the binding character of the upper limits defined in Article 26(1).

7.128. The conditions imposed by RED II and the Delegated Regulation therefore define in a binding
manner the terms of eligibility of different types of fuels, including biofuels, for the purposes of

293 Emphasis added.

294 European Union's first written submission, para. 500.

295 The Panel notes that by their nature, these requirements are addressed to EU member States, rather
than to market operators directly. Their binding character, and the binding obligations that they give rise to,
therefore arise for EU member States rather than EU citizens. The European Union relies on this distinction in
stating that Article 26 of RED II does not impose any obligation "directly" on producers. The Panel is not
persuaded however that this consideration affects its assessment of the binding character of the measures.
Ultimately, EU member States will themselves need to implement the requirements imposed on them by RED
IT by requiring operators in their respective territories to act so as to ensure compliance with these
requirements.

296 Eyropean Union's first written submission, para. 503.
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complying with the binding targets established under RED II. Within this framework, the
7% maximum share and the high ILUC-risk cap and phase-out prescribe in a binding manner the
characteristics required of biofuel products for the purposes of contributing to the European Union's
renewable energy consumption targets in the transport sector. Thus, even though EU member States
can define their renewable energy mix for internal purposes, they are not at liberty to derogate from
or ignore these requirements in fulfilling their obligations under RED II. In this sense, compliance
with the conditions imposed by these two measures relating to the raw materials or inputs of biofuels
for the purposes of eligibility to count towards the renewable energy consumption targets is
mandatory.

7.129. In the Panel's view, in defining the characteristics required of biofuels to meet the
requirements of RED II, Articles 26(1) and (2) prescribe "in a binding or compulsory fashion"2%7 the
characteristics required of biofuels [made from food and feed crops] to be eligible to contribute to
the EU market for renewable sources of energy defined by RED II.

7.130. The Panel notes that, as the European Union observes, neither Article 26 of RED II nor the
Delegated Regulation impose rules on the specific composition of biofuels in order for them to be
sold on the EU market. Indeed, it is not disputed that conventional biofuels not eligible to contribute
to RED II targets can be nonetheless legally sold on the EU market. However, the Panel is not
persuaded that this implies that the 7% maximum share and the high ILUC-risk cap and phase-out
do not lay down product characteristics with which compliance is "mandatory" within the meaning
of Annex 1.1. It is undisputed that the entirety of the EU conventional biofuel market is essentially
governed by the RED II regime, in the sense that there is little to no demand for biofuels that are
not eligible to count towards the EU renewable energy targets.

7.131. In US - Tuna II (Mexico), the measure prescribed the eligibility conditions for access to a
voluntary label, and more generally the manner in which any "dolphin-safe" claims could be made
in relation to tuna products. The measure essentially controlled eligibility to use a label, and did not
otherwise prevent any products from being allowed onto the market. It was nonetheless found to
lay down product characteristics with which compliance was mandatory (and thus a technical
regulation). The Appellate Body observed in the context of the labelling requirement at issue that:

The text of Annex 1.1 to the TBT Agreement does not use the words "market" or
"territory"'. Nor does it indicate that a labelling requirement is "mandatory" only if there
is a requirement to use a particular label in order to place a product for sale on the
market. To us, the mere fact that there is no requirement to use a particular label in
order to place a product for sale on the market does not preclude a finding that a
measure constitutes a "technical regulation" within the meaning of Annex 1.1. Instead,
in the context of the present case, we attach significance to the fact that, while it is
possible to sell tuna products without a "dolphin-safe" label in the United States, any
"producer, importer, exporter, distributor or seller" of tuna products must comply with
the measure at issue in order to make any "dolphin-safe" claim.2°8

7.132. Likewise, in EC - Sardines the measure at issue did not condition lawfully placing a product
on the market upon possessing (or not possessing) certain characteristics. Rather, the measure
prescribed, among other things, which species of sardines could be sold as "preserved sardines" on
the EU market. The measure essentially controlled eligibility to use a commercial designation and
did not otherwise prevent any products from being allowed onto the market. It was nonetheless
found to lay down product characteristics with which compliance was mandatory.2?°

7.133. Thus, in both disputes, compliance with the requirements in the technical regulations at
issue was necessary to gain access to a certain advantage or a certain segment of the market. The
fact that compliance with the requirements addressed in US - Tuna II (Mexico) and EC - Sardines
was not a condition for selling the product lawfully (i.e. a condition to "place a product for sale on
the market", as described by the Appellate Body in US - Tuna II (Mexico)) did not detract from the
conclusion that they constituted technical regulations. The commonality to these two disputes was
the critical fact that in both situations the measures exclusively, mandatorily and exhaustively

297 Appellate Body Report, EC - Asbestos, para. 68.
298 Appellate Body Report, US - Tuna II (Mexico), para. 196. (emphasis original; fns omitted)
299 panel Report, EC - Sardines, para. 7.47; and Appellate Body Report, EC - Sardines, para. 194.
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laid down criteria for the eligibility of the products concerned to receive a certain label or be
marketed using a certain term.

7.134. In the Panel's view, the 7% maximum share and the high ILUC-risk cap and phase-out
operate in an analogous manner. As pointed out by the European Union, these measures do not
create a legal impediment to selling or otherwise placing on the EU market biofuels made from food
or feed crops generally or from crops determined to be high ILUC risk. However, they limit access
to a particular segment of the EU market comprising biofuels considered as renewable energy
sources for the purpose of national contributions to EU renewable energy targets in the transport
sector.390 While it is possible to sell food and feed crop-based biofuel, including that made of high
ILUC-risk feedstock, in the European Union, every EU member State must comply with the
"maximum share" and cap on the use of these biofuels, or the gradual phase-out, in calculating its
share of renewable energy consumption to meet the binding targets of RED II. There is no flexibility
for EU member States to ignore these rules in calculating their share of renewable energy, or to
abstain from performing such a calculation.

7.135. This was also a key reason in US - Tuna II (Mexico) that led the Appellate Body to ultimately
conclude that the measure was a technical regulation. In that case, the measure set out "a single
and legally mandated definition of a 'dolphin-safe' tuna product and disallows the use of other labels
on tuna products that do not satisfy this definition [... and that, i]n doing so, the US measure
prescribes in a broad and exhaustive manner the conditions that apply for making any assertion on
a tuna product as to its 'dolphin-safety’, regardless of the manner in which that statement is made[,
and, a]s a consequence, the US measure covers the entire field of what dolphin-safe means in
relation to tuna products".3°! Similarly here, there is absolutely no flexibility in terms of allowing
alternative criteria for assessing whether biofuels are eligible for the purposes of the 7% maximum
share or the high ILUC-risk cap and phase-out, except from those criteria prescribed in the
measures. The measures therefore "prescribe in a broad and exhaustive manner the conditions that
apply" for eligibility, thus covering "the entire field of what" eligible biofuels means for attaining RED
IT's renewable energy targets. This conclusion is not modified by the fact that biofuels that do not
meet the requirements for eligibility may be lawfully sold on the market to supply the EU transport
energy market.

7.136. The Panel is mindful that in US - Tuna II (Mexico), the measure at issue was a labelling
requirement, and that labelling requirements are expressly identified in the second sentence of
Annex 1.1 as falling within the scope of what may be addressed in a technical regulation. In the
present case, as discussed above, it is not alleged that the measure at issue would be covered by
the second sentence of Annex 1.1. However, this difference does not imply that the reasoning
applied in US - Tuna II (Mexico) cannot also find application here, mutatis mutandis. The relevant
consideration in this respect is that a measure may constitute a technical regulation even if it does
not impose particular product characteristics or requirements as a condition for placing a product on
the market.302

7.137. The Panel observes that limiting the applicability of the relevant provisions of the
TBT Agreement to measures that condition the ability to lawfully place products on the market would
exclude from the disciplines of the TBT Agreement measures regulating or foreclosing access to a
certain advantage or segment of a market on the basis of the characteristics of a product, without
excluding the possibility of offering it for sale. In the Panel's view, the text and context of the relevant
provisions of the TBT Agreement do not provide a basis for drawing such a distinction between
measures that regulate the characteristics required of products to place them on the market

300 1n other words, compliance with product characteristics laid down in the technical regulation at issue
in US — Tuna II was required to gain access to the advantages created by the United States' promotion of
dolphin-safe tuna just as compliance with the product characteristics laid down in Articles 26(1) and (2) is
required to gain access to the advantages created by the European Union's promotion of renewable energy in
the transport sector.

301 Appellate Body Report, US - Tuna II (Mexico), para. 199. (emphasis added)

302 The Panel notes that the requirement "with which compliance is mandatory", stated in the first
sentence of Annex 1.1, applies also to the types of measures described in the second sentence. (See e.g.
Panel Report, EC - Trademarks and Geographical Indications (Australia), para. 7.449 (expressing the view that
it would be contrary to the object and purpose of the obligations concerning technical regulations if the
element that "compliance is mandatory" would not apply to the items described in the second sentence); and
Panel Reports, Australia - Tobacco Plain Packaging, fn 979 to para. 7.281 (noting what while Annex 1.1 does
not expressly refer to the "mandatory” nature of the document in its second sentence, it applies equally.)
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altogether and those that regulate the characteristics required of products to access certain specific
segments of the domestic market. This is also consistent, in the Panel's view, with the object and
purpose of the TBT Agreement, as expressed in its preamble, "that technical regulations ... do not
create unnecessary obstacles to international trade".

7.138. Based on the above, the Panel finds that the 7% maximum share and the high ILUC-risk cap
and phase-out lay down product characteristics "with which compliance is mandatory" within the
meaning of Annex 1.1.

7.1.2.1.6 Conclusion on Annex 1.1

7.139. The Panel concludes that the 7% maximum share and the high ILUC-risk cap and phase-out
are technical regulations within the meaning of Annex 1.1 to the TBT Agreement.

7.140. The Panel notes that the European Union reiterates its view that the challenged measures
are not technical regulations when responding to each of the claims made under Article 2. The Panel
also appreciates that the way the European Union responds to certain of the claims under Article 2
is informed by its view that the measures are not technical regulations. However, having already
addressed this issue at the outset, and with a view to avoiding repetition, the remainder of the
Panel's findings proceed on the assumption that the 7% maximum share and the high ILUC-risk cap
and phase-out are technical regulations within the meaning of Annex 1.1 to the TBT Agreement.

7.1.2.2 Article 2.4 - Relevant international standards
7.1.2.2.1 Introduction

7.141. Having concluded that the 7% maximum share and the high ILUC-risk cap and phase-out
are technical regulations within the meaning of Annex 1.1, the Panel now turns to the claims under
Article 2 of the TBT Agreement. The Panel begins with the claim under Article 2.4, addressing it
before the claims under Articles 2.2 and 2.1 for reasons already set out in the Panel's discussion of
its order of analysis.

7.142. Indonesia submits303 that the European Union violates Article 2.4 by imposing the 7%
maximum share and the high ILUC-risk cap and phase-out without using relevant international
standards as a basis. More specifically, Indonesia refers to four ISO standards as being the relevant
standards for the purposes of its Article 2.4 claim, explaining that they set out a methodology for
assessing the environmental performance and sustainability of biofuel. Indonesia contends that this
methodology explicitly excludes ILUC from the assessment. For Indonesia, therefore, these
standards contradict the 7% maximum share and the high ILUC-risk cap and phase-out and,
therefore, the European Union has not used them as a basis for its technical regulations. Indonesia
further submits that these standards are an effective and appropriate means of fulfilling the
European Union's objective of addressing GHG emissions relating to the environmental performance
of fuel in the transport sector.

7.143. The European Union submits3%4 that these four ISO standards are neither relevant standards
nor are they effective or appropriate for fulfilling the legitimate objective pursued through the
measures at issue. More specifically, the European Union argues that the measures address a matter
which is outside of the scope of the four ISO standards as these do not capture ILUC and associated
environmental risks. The European Union submits that because of this fact, it has adopted an
alternative approach in the Delegated Regulation.

303 Indonesia's first written submission, paras. 669-777; responses to the Panel's first set of questions,
paras. 226-247; Indonesia's second written submission, paras. 870-906; Indonesia's opening statement at the
second meeting of the Panel, para. 31; Indonesia's responses to the Panel's second set of questions,
paras. 162-190; and Indonesia's comments on the European Union's responses to the Panel's second set of
questions, paras. 411-434.

304 European Union's first written submission, paras. 876-902; European Union's responses to the
Panel's first set of questions, paras. 446-448; European Union's second written submission, paras. 88-99;
European Union's responses to the Panel's second set of questions, paras. 522-582; and European Union's
comments on Indonesia's responses to the Panel's second set of questions, paras. 153-160.
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7.1.2.2.2 Legal standard
7.144. Article 2.4 sets forth the obligation that:

Where technical regulations are required and relevant international standards exist or
their completion is imminent, Members shall use them, or the relevant parts of them,
as a basis for their technical regulations except when such international standards or
relevant parts would be an ineffective or inappropriate means for the fulfilment of the
legitimate objectives pursued, for instance because of fundamental climatic or
geographical factors or fundamental technological problem.

7.145. Article 2.4 has been interpreted and applied in a number of prior cases, and both parties
present their respective understandings of the applicable legal standard with reference to prior cases.

7.146. Based on the text of Article 2.4, a complainant has to show three elements3%5 to establish
that a technical regulation is inconsistent with the obligation:

a. relevant international standards exist, or their completion is imminent;

b. the international standard(s), or the relevant parts thereof, has/have not been used as a
basis for the technical regulation; and

c. the international standard(s), or relevant parts thereof, is/are not an ineffective or
inappropriate means for the fulfilment of the legitimate objectives pursued by the technical
regulation, taking into account fundamental climatic or geographical factors or
fundamental technological problems.

7.147. These elements apply cumulatively, and thus each must be satisfied to establish an
inconsistency with the first sentence of Article 2.4.

7.148. The Panel will elaborate further on the elements of the legal standard in Article 2.4 as
necessary in the course of its assessment of the issues in dispute. As is its prerogative3°®, the Panel
will also scrutinize and interpret the meaning of relevant parts of the four ISO standards at issue in
this dispute.

7.1.2.2.3 Description of the general content of the four ISO standards

7.149. The four ISO standards in respect of which Indonesia makes its claim under Article 2.4 are
the following:

a. ISO standard 14040:2016 entitled "Environmental management — Life cycle assessment
— Principles and framework" (hereinafter "ISO 14040:2016")307

b. ISO standard 14044:2017 entitled "Environmental management — Life cycle assessment
— Requirements and guidelines" (hereinafter "ISO 14044:2017")308

305 panel Report, US - Tuna II (Mexico), para. 7.627 (referring to Panel Report, EC - Sardines,
paras. 7.61-7.139 and Appellate Body Report, EC - Sardines, paras. 217-291).

306 In Australia - Tobacco Plain Packaging, the panel, based on certain guidance by the Appellate Body
in India - Agricultural Products (an SPS dispute) on the panel's task in identifying and interpreting international
standards, which it considered applied mutatis mutandis to TBT disputes, stated that "[o]nce the relevant
instruments have been identified, their meaning will also need to be discerned and understood" by the panel.
(Panel Reports, Australia — Tobacco Plain Packaging, para. 7.297. See more generally ibid., paras. 7.295-
7.297.) In India - Agricultural Products, the Appellate Body stated, for instance, that "because the
international standard serves as the benchmark against which a Member's compliance under Article 3 [of the
SPS Agreement] is to be assessed, it is incumbent on a panel to discern the meaning of that standard. In
conducting such an assessment, panels have various means available to them. A panel may be guided by any
relevant interpretative principles, including relevant customary rules of interpretation of public international
law." (Appellate Body Reports, India — Agricultural Products, para. 5.79; and Australia - Tobacco Plain
Packaging, para. 7.296. (emphasis added))

307 ISO 14040:2016, (Exhibit IDN-226).

308 [SO 14044:2017, (Exhibit IDN-227).
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c. ISO standard 14067:2018 entitled "Greenhouse gases - Carbon footprint of products -
Requirements and guidelines for quantification" (hereinafter "ISO 14067:2018")30°

d. ISO standard 13065:2015 entitled "Sustainability criteria for bioenergy" (hereinafter "ISO
13065:2015")310

7.150. Article 2.4 refers to "international standards" that are "relevant". With respect to the former
element, the parties agree that these four ISO documents are international standards within the
meaning of this provision. The Panel sees no reason to disagree.3!!

7.151. The Panel observes that ISO 14040:2016 and ISO 14044:2017 both concern the life cycle
assessment (LCA) of a product and that, given their commonalities, they can be examined together.
ISO 14040:2016 describes the principles and framework of an LCA, whereas ISO 14044:2017
specifies requirements and provides guidelines for an LCA.312 An LCA addresses environmental
aspects and potential environmental impacts of a given product throughout that product's life cycle
- from raw material acquisition through to its production, use, end-of-life treatment, recycling and
final disposal (i.e. cradle-to-grave).313

7.152. The Panel observes that ISO 14040:2016 defines LCA as the "compilation and evaluation of
the inputs, outputs and the potential environmental impacts of a product system throughout its life
cycle".31% A "product system" is in turn defined as a "collection of unit processes with elementary
and product flows, performing one or more defined functions, and which models the life cycle of a
product".315 As ISO 14040:2016 explains, "LCA is conducted by defining product systems as models
that describe the key elements of physical systems. The system boundary defines the unit processes
to be included in the system."316 Furthermore, ISO 14040:2016 explains that LCA is a "relative
approach, which is structured around a functional unit."317 A "functional" unit is then defined as the
"quantified performance of a product system for use as a reference unit".318 The functional unit
defines what is being studied and all subsequent analyses are relative to that functional unit.31°

7.153. The Panel notes that an expert study submitted by Indonesia describes LCA as "the most
accepted tool to assess environmental performance of products" and describes ISO 14040:2016 and
ISO 14044:2017 as the "most broadly accepted standards in the field [that] can be regarded as the
'mother' of almost all other standardization activities".32°

309 1SO 14067:2018, (Exhibit IDN-228).

310 1SO 13065:2015, (Exhibit IDN-229).

311 pursuant to Annex 1.2, a "standard" is a "[d]ocument approved by a recognized body, that provides,
for common and repeated use, rules, guidelines or characteristics for products or related processes and
production methods, with which compliance is not mandatory". Furthermore, pursuant to Annex 1.4, an
"international body or system" is defined as a "body or system whose membership is open to the relevant
bodies of at least all Members". Further, as the Appellate Body has clarified, an international standard is one
adopted by an "international standardizing body", i.e. a body with "recognized activities in standardization" and
whose membership is open to the relevant bodies of at least all Members. (Appellate Body Report,

US - Tuna II (Mexico), para. 359. See also Panel Reports, Australia — Tobacco Plain

Packaging, paras. 7.278-7.287.) Like the parties, the Panel considers that the ISO standards at issue meet
these definitions and are consistent with the Appellate Body guidance with respect to the meaning of the term
"international standard". See Indonesia's first written submission, paras. 677-689; European Union's response
to Panel question No. 190, para. 527.

312 1SO 14040:2016, (Exhibit IDN-226), Clause 1, first sentence (scope), p. 1; and ISO 14044:2017,
(Exhibit IDN-227), Clause 1 (scope), p. 1.

313 [SO 14040:2016, (Exhibit IDN-226), p. iv.

314 ISO 14040:2016, (Exhibit IDN-226), Clause 3.2 (Life cycle assessment), p. 2.

315 1S0 14040:2016, (Exhibit IDN-226), Clause 3.28 (Product system), p. 6.

316 1SO 14040:2016, (Exhibit IDN-226), Clause 5.2.3 (System boundary), p. 18.

317 1S0O 14040:2016, (Exhibit IDN-226), Clause 4.1.4 (Relative approach and functional unit), p. 10.

318 1SO 14040:2016, (Exhibit IDN-226), Clause 3.20 (Functional unit), p. 5.

319 1SO 14040: 2016, (Exhibit IDN-226), Clause 4.1.4 (Relative approach and functional unit), p. 10,
which states:

LCA is a relative approach, which is structured around a functional unit. This functional unit

defines what is being studied. All subsequent analyses are then relative to that functional unit, as

all inputs and outputs in the LCI and consequently the LC1A profile are related to the functional

unit.

320 Finkbeiner Study, (Exhibit IDN-223), p. 13.
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7.154. The Panel now turns to ISO 14067:2018, which as noted above is entitled "Greenhouse
gases — Carbon footprint of products - Requirements and guidelines for quantification". It specifies
principles, requirements and guidelines for the quantification and reporting of the carbon footprint
(CFP) of a product, in a manner consistent with the above standards on LCA.32! ISO 14067:2018
defines the CFP of a product as the "sum of GHG emissions and GHG removals in a product system,
expressed as CO; equivalents and based on a life cycle assessment using the single impact category
of climate change".322 According to the standard, this quantification is based on an LCA which must
be in conformity with ISO 14044:2017.323

7.155. Finally, ISO 13065:2015, which as noted above is entitled "Sustainability criteria for
bioenergy", specifies principles, criteria and indicators for the bioenergy supply chain to facilitate
assessment of environmental, social and economic aspects of sustainability.32* The standard defines
"bioenergy" as "energy derived from biomass". That this definition covers biofuels is uncontested
between the parties.32> The relevant principles, criteria and indicators are set out in separate
chapters of this standard concerning the respective sustainability aspects. As regards environmental
sustainability, the standard defines the relevant principle as reducing anthropogenic GHG emissions
and stipulates, as an indicator, certain calculations of GHG emissions and GHG removals.326 In terms
of methodology, the standard stipulates that GHG quantification and reporting shall be undertaken
in accordance with the above standard, i.e. ISO 14067:2018, and thus requires an LCA which must
be in conformity with ISO 14044:2017.3%7

7.156. In sum, the four ISO standards, read together, provide for an LCA-based quantification of
GHG emissions of biofuels. This is uncontested between the parties.

7.1.2.2.4 How the four ISO standards relate to the issue of ILUC

7.157. The Panel observes that of the four standards, only ISO 14067:2018 directly refers to ILUC.
The Panel therefore first examines relevant language in that standard, before turning to
considerations of whether other more general language in this and the other three standards may
also have a bearing on the issue of ILUC. As noted above, ISO 14067:2018 defines ILUC as "change
in the use of land which is a consequence of direct land use change [...], but which occurs outside
the relevant boundary".328 This definition differs somewhat from the manner in which the
European Union has defined ILUC in its measures.32° However, at the same time, the example
provided in the Notes to the ISO standard's definition is similar to the way the measures define
ILUC.33% The Panel does not see that any such differences in how definitions of ILUC are formulated

321 ISO 14067:2018, (Exhibit IDN-228), Clause 1, first sentence (Scope), p. 1.

322 150 14067:2018, (Exhibit IDN-228), Clause 3.1.1.1 (Carbon footprint of a product), p. 2.

323 ISO 14067:2018, (Exhibit IDN-228), Clause 6.1 (General), also Clause 1 (Scope), p. 13 and 1.

324 1SO 13065:2015, (Exhibit IDN-229), Clause 1, first sentence (Scope), p. 1.

325 IS0 13065:2015, (Exhibit IDN-229), Clause 3.3 (Bioenergy), p. 1.

326 ISO 13065:2015, (Exhibit IDN-229), Clause 5.2.1.1.1, p. 13, which states:

Indicator: Provide, in accordance with Clause 6:

a) Sufficient data to allow the calculation of GHG emissions and GHG removals of a life cycle

stage; or

b) Partial carbon footprint of the bioenergy product calculated as the sum of GHG emissions and

removals of one or more processes expressed in gCO; equivalents per delivered unit; or

c) Life cycle carbon footprint calculated as the sum of GHG emissions and GHG removals

expressed in gCO:z equivalents per MJ energy delivered and functional unit.

327 1SO 13065:2015, (Exhibit IDN-229), Clause 6.1 (General), p.20, which states in relevant part:

This clause establishes the requirements for quantifying GHG emissions to address the GHG

principle (see 5.2.1). GHG quantification and reporting shall be undertaken in accordance with

ISO/TS 14067 as supplemented by Clause 6. ISO/TS 14067 specifies principles, requirements

and guidelines for the quantification and communication of the carbon footprint of a product

(CFP), based on International Standards on life cycle assessment (ISO 14040 and ISO 14044)

and on environmental labels and declarations (ISO 14020, ISO 14024 and ISO 14025). It

includes requirements on data and data quality.

328 See para. 2.82 above.

329 "Indirect land-use change occurs when the cultivation of crops for biofuels, bioliquids and biomass
fuels displaces traditional production of crops for food and feed purposes. Such additional demand increases
the pressure on land and can lead to the extension of agricultural land into areas with high-carbon stock, such
as forests, wetlands and peatland, causing additional greenhouse gas emissions." (See para. 2.81 above)

330 The example in ISO 14067:2018, (Exhibit IDN-228), Clause 3.1.7.6 (indirect land use change -
iLUC), p. 10:
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in the ISO standard and the measures would affect the present analysis (nor has either party to this
dispute argued so).

7.158. While ISO 14067:2018 refers to ILUC, there is no disagreement between the parties that it
excludes ILUC from the LCA methodology set out therein.33! Indeed, the definition of ILUC in
ISO 14067:2018 describes ILUC as occurring "outside the relevant boundary". As described above,
the (system) boundary "defines the unit processes to be included in the system". In other words,
ILUC lies outside the scope of what is being studied.

7.159. That ILUC is excluded from the LCA methodology is also clear from the following sentence
in ISO 14067:2018, which states that:

Indirect land use change (ILUC) should be included in CFP studies once an
internationally agreed procedure exists.332

7.160. The sentence is contained in a Note to Clause 6.4.9.5 of ISO 14067:2018, which stipulates
the inclusion of DLUC in the quantification of GHG emissions.333 Thus, while DLUC is included in that
quantification, ILUC currently is not.

7.161. Both parties elaborate on why ILUC effects, which they both describe as "indirect effects"334,
are currently not included in the LCA-based quantification of GHG emissions. Indonesia quotes the
above expert study stating that "the product system and its unit processes as core objects of any
LCA study are defined physically and as such do not intend to cover non-physical, indirect market
effects like iLUC."33> The European Union describes the system boundaries of an LCA as "inherent
limitations" of an LCA and quotes the same expert study as Indonesia, stating that "due to the
different nature of ILUC and the material and energy flow typically assessed in LCA, it is probably
wise to try and address and mitigate iLUC separately from LCA - at least for some time."336

7.162. The Panel considers that the sentence in ISO 14067:2018, quoted above, as well as the
parties' submissions on this point, demonstrate that the question of whether to include ILUC in an
LCA-based quantification of GHG emissions, and if so how, is an open question still the object of
ongoing scientific debate. The Panel understands that it is the existence of this scientific debate that
explains why there is currently no internationally agreed procedure.337 Furthermore, the prevailing

If land use on a particular parcel of land changes from food production to biofuel production, land

use change might occur elsewhere to meet the demand for food. This land use change elsewhere

is indirect land use change.

331 Indonesia's first written submission, paras. 692, 712-713, 720; second written submission,
paras. 178, 874; European Union's first written submission, para. 883; second written submission, paras. 94-
95.

332 1SO 14067:2018, (Exhibit IDN-228), Clause 6.4.9.5 (Land use change), p. 26.

333 1SO 14067:2018, (Exhibit IDN-228), Clause 6.4.9.5 (Land use change), p. 25, states in relevant
part:

The GHG emissions and removals occurring as a result of direct land use change (dLUC) within

the last decades (see NOTE 1) shall be assessed in accordance with internationally recognized

methods, such as the IPCC Guidelines for National Greenhouse Gas Inventories and included in

the CFP. The net dLUC GHG emissions and removals shall be documented separately in the CFP

study report. If site-specific data are applied, they shall be transparently documented in the CFP

study report. If a national approach is used, the data shall be based on a verified study, a peer-

reviewed study or similar scientific evidence and shall be documented in the CFP study report.

(fns omitted)

334 Indonesia's first written submission, paras. 712, 740, 766; second written submission,
paras. 883-884; European Union's second written submission, para. 118; closing statement at the second
meeting of the Panel with the parties, para. 12.

335 Indonesia's first written submission, para. 706; responses to Panel question No. 194, para. 170
(referring to Finkbeiner Study, (Exhibit IDN-223), p. 34). Indonesia further submits that the life cycle approach
and carbon footprint "focus on real material, energy and emission flows while ILUC is not physically tangible; it
is based on theoretical models that rely on hypothetical assumptions and market predictions". (Indonesia's
response to Panel question No. 89, paras. 230-236.) In addition, Indonesia submits that ILUC GHG emissions
are in fact DLUC GHG emissions of other products and including ILUC GHG emissions would thus result in
double-counting GHG emissions. (Indonesia's response to Panel question No. 90, para. 240.)

336 European Union's first written submission, para. 885.

337 The Panel notes, in this respect, that Note 6 to Clause 6.4.9.5 of ISO 14067:2018 states that
"[t]here is ongoing research to develop a methodology and data for the inclusion of iLUC in GHG reporting.”
(emphasis added)
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opinion, to which both parties refer, seems to be that ILUC cannot be measured or observed (at
least with sufficient precision to draw conclusions on the levels of ILUC-related GHG emissions ) and
therefore cannot be included in an LCA study.338 Moreover, the European Union refers to this view
as the reason why it has chosen a different approach from quantification.33° However, while the
parties appear to agree on the fact of, and the reasons for, the non-inclusion of ILUC in the LCA-
based quantification, they disagree on what the non-inclusion, and in particular the above sentence
in ISO 14067:2018, means.

7.163. To recall, the above sentence in ISO 14067:2018 states that ILUC "should be included in
CFP studies once an internationally agreed procedure exists". For Indonesia, this means that the
four standards "exclude" relying on ILUC in any measure that relates to GHG emissions in connection
with biofuel.349 Indonesia understands this sentence to be "a clear rejection of, as things stand,
allocating, in a life cycle analysis, any type of ILUC GHG emissions to any product"34!, "as long as
no internationally agreed procedure exists".3*2 Indonesia refers to this sentence as a "negative
requirement"343 stipulated by that standard.3**

7.164. For the European Union, the implication of this sentence in ISO 14067:2018 is that "the
known climate change and environmental risks associated with ILUC, are not properly addressed by
the existing ISO standards."34> The EU measures, according to the European Union, therefore
"address a matter which is outside the scope of those standards".34¢ The European Union further
submits that this sentence in ISO 14067:2018 cannot be interpreted in any sense as precluding any
Member from following a regulatory approach that takes account of ILUC, whether in the context of
an LCA of the CFP of products, or in the context of other methodologies aimed at assessing the
environmental impact of the same products.347

7.165. The Panel therefore understands Indonesia to interpret the sentence in ISO 14067:2018
quoted above as meaning that there is no basis in that standard to consider ILUC for the purpose of
determining CFP due to the current lack of any scientific methodology for calculating ILUC GHG
emissions - in other words, that the standard effectively proscribes, i.e. does not allow, the inclusion
of ILUC before any procedures have been internationally agreed. The Panel considers that the
following two textual considerations speak against such an interpretation.

7.166. The first textual consideration is the sentence itself, and more specifically its wording and
place in the standard. Regarding the wording, the sentence makes a positive statement about the
possibility of including ILUC in the methodology of ISO 14067:2018 in the future, rather than a
negative statement about excluding ILUC from any assessment currently carried out, as suggested
by Indonesia. Thus, while Indonesia may be right that ISO standards may also stipulate "negative
requirements”, the sentence in ISO 14067:2018 quoted above is not a negative requirement.
Indeed, to get to the meaning Indonesia attributes to the quoted sentence, the addition of the word
"only" before "once" would seem necessary, and the word "should" would have to be replaced by
"shall".348 Regarding the placement of the quoted sentence in the standard, the sentence is contained
in a "Note" to the actual clause i.e. Clause 6.4.9.5, which provides for the inclusion of DLUC in the
assessment. Under the ISO's own directives, however, notes to clauses in ISO standards do not

338 Recital 81 to RED II; Status Report (2019) (Exhibit IDN-56), p. 4. See also Indonesia's first written
submission, paras. 233-254.

339 European Union's first written submission, paras. 886-888.

340 Indonesia's first written submission, paras. 692 and 747; second written submission, para. 874.

341 Indonesia's first written submission, para. 722.

342 Indonesia's first written submission, paras. 720 and 746.

343 Indonesia's response to Panel question No. 194, para. 172; comments on the European Union's
response to Panel question No. 191, para. 419.

344 Indonesia's first written submission, paras. 722, 747; response to Panel question No. 194, para. 172.

345 European Union's first written submission, para. 883.

346 European Union's first written submission, para. 884.

347 European Union's second written submission, para. 95.

348 Indonesia points to the difference between "should" and "shall", stating that:

Even if an internationally agreed procedure would exist, ISO 14067:2018 does not prescribe a

mandatory inclusion because note 5 in paragraph [sic] 6.4.9.5 uses "should" instead of "shall."
(Indonesia's response to Panel question No. 91, para. 243 (referring to Excerpt of ISO/IEC Directives, Part 2 -
Principles and rules for the structure and drafting of ISO and IEC documents, ninth edition, 2021, Section 3 -
7, (Exhibit IDN-326), paras. 3.3.3 and 3.3.4 and tables 3 and 4.))
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have the function of setting out requirements.34° Instead, their function is simply that of "giving
additional information intended to assist the understanding or use of the text of the document".3%0

7.167. The second textual consideration that speaks against Indonesia's reading of the sentence in
ISO 14067:2018 quoted above is the existence of other clauses in ISO 14067:2018, which also refer
to ILUC, namely:

a. Clause 6.4.9.8, like Clause 6.4.9.5, is a sub-clause to Clause 6.4.9 ("Treatment of specific
emissions and removals"), and contains a "Summary of requirements and guidance":

i. Table 1 in Clause 6.4.9.8 refers to ILUC as a specific component of GHG emissions
that, in terms of treatment in the CFP, "should be considered for inclusion" and, in
terms of documentation in the CFP study report, "shall be documented separately if
calculated" 35!

ii. Additionally, Figure 3 to Table 1, which contains an illustration of the specific
components of the CFP and the partial CFP also refers to ILUC emissions and ILUC
removals indicating that they "should be considered separately" and noting that DLUC
and ILUC "can have a positive or negative contribution to the CFP".352

b. Clause 7.2 ("GHG values in the CFP study report") requires that GHG emissions and
removals occurring as a result of ILUC "shall be documented separately if calculated".

7.168. These clauses and subclauses show that ISO 14067:2018 already envisages the possible
inclusion of ILUC in a CFP study at present, i.e. even in the absence of internationally agreed
procedures. As a consequence, this implies that the inclusion of ILUC, in the absence of
harmonization through a standard, is a methodological choice by the entity preparing the CFP study.

7.169. The Panel notes that in response to questions regarding these clauses, Indonesia submits
that they reflect the understanding that a party deciding to calculate these values is to document
those values in the CFP study report. Furthermore, Indonesia points out that Clause 7.2 relates to
what is to be documented and not the calculation of the CFP itself.3°3 The Panel considers however
that the latter argument does not apply to Clause 6.4.9.5, which not only addresses the
documentation but also the "treatment" of ILUC in a CFP (which the Panel understands refers to the
assessment/calculation itself). In any event, neither argument rebuts the point that the very
existence of these clauses proves that ISO 14067:2018, while not itself offering a methodology for
doing so, acknowledges that ISO standard users, including regulators, may already be accounting
for GHG emissions from ILUC based on their own methodologies.

7.170. Based on these textual considerations, the Panel finds that the above sentence in
ISO 14067:2018 does not address the issue of whether countries may assess ILUC in the absence
of internationally agreed procedures, and if so, how they would do so. The Panel therefore does not
share Indonesia's interpretation under which the standard would effectively proscribe, i.e. not allow,
the inclusion of ILUC before any procedures have been internationally agreed.

349 See Clause 24.5 of the ISO/IEC Directives, Part 2, Principles and rules for the structure and drafting
of ISO/IEC documents, which states: "Notes shall not contain requirements ... or any information considered
indispensable for the use of the document, for example instructions (imperative mood), recommendations ... or
permission ... Notes should be written as a statement of fact." (Indonesia submitted parts of this document as
Exhibits IDN-326 and IDN-403. The document is available in its entirety at:
https://www.iso.org/resources/publicly-available-resources.htmI?t=2GjwAGOy1pTGaWMLrFyd8JcnY2jv ZM8-
53tGT1-6f5uPDMC2DinHt50HGv4uZf7&view=documents#section-isodocuments-top)

350 See the first para. of Clause 24.1 of the ISO/IEC Directives, Part 2, Principles and rules for the
structure and drafting of ISO/IEC documents, which also adds, confirming the understanding that Notes
themselves do not set requirements, the "document [i.e. the standard] shall be usable without the notes."
(emphasis added)

351 Emphasis added.

352 Emphasis added.

353 Indonesia's response to Panel questions No. 91, paras. 242-247 and No. 194, para. 174; comments
on the European Union's response to Panel question No. 191, para. 424.
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7.171. Having assessed the specific references to ILUC in ISO 14067:2018, the Panel now turns to
other, more general language found in the four ISO standards referred to above, that may also have
a bearing on the issue of ILUC.

7.172. The Panel first examines ISO 13065:2105, because its product coverage (bioenergy,
including biofuel) is the most specific amongst the four ISO standards in terms of addressing the
assessment of environmental effects of biofuel. Clause 4.12 of ISO 13065:2015, entitled "Direct and
indirect effects", states:

In developing this International Standard, issues concerning direct and indirect effects
were carefully considered. The aim of this International Standard is to provide clear
guidance to produce consistent and replicable results. The term "indirect effects" can
be understood in different ways due to various opinions and definitions. This
International Standard considers the measurable environmental, social and economic
effects that are under the direct control of the economic operator and caused by the
process being assessed. For the purpose of this International Standard, these are
defined as "direct effects". Other effects that do not meet these requirements are not
included in this International Standard.3>*

7.173. Thus, Clause 4.12 makes clear that only "direct effects" are included in the standard and
defines the latter as "measurable, under the direct control of the economic operator and caused by
the process being analysed". ILUC effects clearly do not qualify as "direct effects" under this
definition, and thus are not covered by this standard.335

7.174. The Panel notes that, in response to a question from the Panel, Indonesia argues that this
clause does not mean that ISO 13065:2015 does not cover ILUC as an indirect effect and points to
the fact that Clause 4.12 is part of the heading "General requirements and recommendations" and
thus is not set out under the "Scope" of this standard.3>®¢ The Panel is not persuaded by this
argument. As defined under the ISO's own directives3>?, the scope provision serves to define the
subject of the document and the aspects covered.338 The subject of ISO 13065:2015, as defined in
its scope clause, is "principles, criteria and indicators for the bioenergy supply chain". Subsequent
clauses flesh out the relevant methodology, including the matter of effects to be taken into account.
Clause 4.12 states that effects that do not qualify as direct effects "are not included in this
International Standard". This does not affect the subject of ISO 13065:2015, but is rather part of
defining the scope of its methodology. In fact, this clause is not much different from Clause 6.4.9.5
in ISO 14067:2018, examined above, which also contains parameters that define the methodology
used in that standard (i.e. the inclusion of DLUC, and non-inclusion of ILUC).

7.175. Inthe Panel's view, by not including "indirect effects" such as ILUC in the methodology under
ISO 13065:2015, Clause 4.12 leaves open whether or how such effects would be assessed.
Furthermore, the Panel notes that ISO 13065:2015 also states that "the indicators in this
International Standard might not comprehensively capture all sustainability aspects for all bioenergy
processes."35° Thus, the Panel concludes that ISO 13065:2015, as the most specific standard of the
four at issue in terms of addressing the assessment of environmental effects of biofuel, not only
makes clear that it does not purport to comprehensively address all sustainability aspects of biofuel,
but it also specifically excludes from the scope of its methodology the assessment of "indirect effects"
such as ILUC.

7.176. Turning to the other ISO standards, the Panel observes that they also contain language
qualifying the scope and methodology they set out, and the role they have in a decision/policy-
making process. Thus, ISO 14040:2016 itself describes LCA as just "one of the techniques" that
have been developed for the purpose of better understanding and addressing the environmental

354 ISO 13065:2015, (Exhibit IDN-229), Clause 4.12, p. 13. (emphasis added)

355 As noted above, both parties agree that ILUC effects are indirect effects. See para. 7.161 above.

356 Indonesia's response to Panel question No. 196 (referring to Indonesia's response to Panel question
No. 195, para. 185).

357 Excerpt of ISO/IEC Directives, Part 2 (2021), (Exhibit IDN-403).

358 Excerpt of ISO/IEC Directives, Part 2 (2021), (Exhibit IDN-403), para. 14.1 (Purpose or rationale):
"The Scope clearly defines the subject of the document and the aspects covered, thereby indicating the limits
of applicability of the document or particular parts of it."

359 1SO 13065:2015, (Exhibit IDN-229), Introduction, p. vi.
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impacts of products.3®® Furthermore, ISO 14040:2016 states that "LCA is one of several
environmental management techniques (e.g. risk assessment, environmental performance
evaluation, environmental auditing, and environmental impact assessment) and might not be the
most appropriate technique to use in all situations."36! ISO 14044:2017, building on ISO
14040:2016, contains identical language.362

7.177. Furthermore, ISO 14067:2018 states that it "addresses only a single impact category:
climate change" and "does not assess any social or economic aspects or impacts, or any
environmental aspects and related impacts potentially arising from the life cycle of a product".363
Annex A details the "limitations of the CFP", which it identifies to be the "focus on climate change as
the single impact category, and limitations related to the methodology".3%4 In particular with regard
to the focus on a single impact category, Annex A points out that "decisions about product impacts
that are only based on a single environmental issue can be in conflict with goals and objectives
related to other environmental issues" and advises that "CFP or partial CFP should not be the sole
component of a decision-making process".36>

7.178. For the Panel, it is clear from these qualifications in the different standards, that the
standards do not purport to confine a regulator to using LCA only and do not purport to
comprehensively or exhaustively address every potential environmental impact.

7.179. In sum, the Panel finds that ISO 13065:2015 generally excludes ILUC effects, as indirect
effects, from its methodology and that ISO 14067:2018 specifically excludes ILUC effects from the
LCA methodology used to quantify GHG emissions. However, neither of these standards (nor the
other two standards discussed in this section) contains language that precludes a national regulator
from addressing ILUC through its own approach outside internationally standardized methodologies.

7.1.2.2.5 The requirements of Article 2.4

7.180. Having established that the four ISO standards do not include ILUC in their methodology,
but also do not preclude a national regulator from addressing ILUC through its own methodology,
the Panel now turns to the question whether, in light of this reading, Indonesia's case meets the
requirements of Article 2.4. The first element that Indonesia must demonstrate is that the four
ISO standards, which the Panel noted above qualify as international standards, are "relevant"
international standards within the meaning of Article 2.4.

7.181. Indonesia submits that the four standards are relevant because they have a bearing on how
to determine the CFP of products, including biofuel based on an LCA and the sustainability of biofuel.
More specifically, Indonesia contends that the standards apply to the products at issue, concern the
calculation of the CFP of biofuel and the determination of the sustainability of biofuel. For Indonesia,
therefore, the four standards are relevant to the products and subject-matter of the technical
regulations at issue.3%® Indonesia also contests the European Union's argument that the standards
are not relevant because ILUC is outside the scope of the standards. According to Indonesia, the
fact that ISO 14067:2018 defines ILUC means that ILUC is within the scope of that standard.36”

7.182. The European Union submits that the standards are only partially relevant3%8, and explains
that they apply to DLUC emissions, which are also regulated in the EU Biofuel regime, and that they
do not apply to ILUC emissions.3%° The European Union considers that ILUC falls outside of the scope
of the standards.37°

360 ISO 14040:2016, (Exhibit IDN-226), Introduction, p. iv.

361 1SO 14040:2016, (Exhibit IDN-226), Introduction, p. vi.

362 ISO 14044:2017, (Exhibit IDN-227), Introduction, p. vii.

363 IS0 14067:2018, (Exhibit IDN-228), Clause 1 (Scope), p. 1.

364 ISO 14067:2018, (Exhibit IDN-228), Annex A, p. 33.

365 1SO 14067:2018, (Exhibit IDN-228), Annex A, p. 33.

366 Indonesia's first written submission, paras. 692-740; second written submission, paras. 877-888.

367 Indonesia's second written submission, paras. 878-882; response to Panel question No. 194,
para. 172.

368 European Union's first written submission, para. 877.

369 European Union's response to Panel question No. 191, paras. 531-535.

370 European Union's first written submission, para. 884.
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7.183. The Panel notes that the ordinary meaning of "relevant" has been found by previous panels
to be "bearing upon or relating to the matter in hand; pertinent".37! Furthermore, in the context of
discussing the second element of Article 2.4 ("use as a basis"), the Appellate Body elaborated on
the issue of "relevance". Pointing out that Article 2.4 also refers to "the relevant parts" of
international standards, the Appellate Body relied on this language to "define the appropriate focus
of the analysis" and limit the examination of the standard to those parts. In this regard, the
Appellate Body stated:

[T]he examination must be limited to those parts of the relevant international standards
that relate to the subject-matter of the challenged prescriptions or requirements. In
addition, the examination must be broad enough to address all of those relevant parts;
the regulating Member is not permitted to select only some of the "relevant parts" of
an international standard. If a "part" is "relevant”, then it must be one of the elements
which is "a basis for" the technical regulation.372

7.184. The Panel agrees with this interpretation and considers that it reflects a narrow approach to
"relevant” by linking it directly to the challenged aspect of the measure at issue. Thus, the "matter"”
that a standard "bears upon or relates to" is the challenged prescription or requirement itself, not
just the product scope or general subject-matter of the measure at issue.373

7.185. Applying this interpretation to the case at hand, the Panel considers that the relevance of
the four ISO standards for the purposes of the claim under Article 2.4 is not determined by the fact
that they apply to biofuel which is the product at issue or that they deal with sustainability issues.
Moreover, their relevance is not determined by the fact that these standards apply to aspects of the
EU Biofuels regime that are not challenged in this proceeding, or that they contain provisions that
define or directly mention ILUC (whether or not that brings them within the scope of the standard374).
Instead, their relevance depends on whether they address that which the Panel understands is being
addressed by the challenged measures, namely the taking into account of ILUC effects. As the Panel
has found above, this is not the case as the standards make clear that they do not cover ILUC.

7.186. In light of this, the Panel finds that the four ISO standards are not "relevant" international
standards for the purposes of Indonesia's claim under Article 2.4. This claim must therefore fail.

7.187. Before concluding, the Panel wishes to make three observations. First, the Panel's finding
that these four ISO standards are not "relevant" within the meaning of Article 2.4 does not in any
way lessen the role that these standards generally play in the discussion on sustainability and
environmental performance of products. Furthermore, in this dispute, while these standards are not
"relevant” under Article 2.4, they play an important role in providing evidence of the debate on ILUC
and the state of that debate, as this section of the Report demonstrates.375

371 panel Reports, EC — Sardines, para. 7.68; and Australia - Tobacco Plain Packaging, para. 7.276 and
fn 962.

372 Appellate Body Report, EC — Sardines, para. 250. (emphasis added)

373 The Panel finds confirmation for this reading in the two cases to date where panels made findings on
the relevance of an international standard. In EC - Sardines, the standard that the panel found to be "relevant"
addressed what was regulated by the challenged measure, namely the product name for sardines. This finding
was upheld by the Appellate Body. (Panel Report, EC — Sardines, paras. 7.98-7.99; Appellate Body Report,

EC - Sardines, paras. 230-233.) In US - Tuna II, the standard that the panel found to be "relevant" addressed
the same requirements as the challenged measure, namely the fishing methods allowed for the purposes of the
dolphin-safe label. On appeal, the panel's finding on the existence of an international standard was reversed
for different reasons. (Panel Report, US - Tuna II (Mexico), paras. 7.700-7.707; Appellate Body Report, US -
Tuna II (Mexico), para. 399.)

374 The Panel notes that the legal question here is not whether ILUC falls within the scope of the ISO
standard, but whether the standard is "relevant" within the meaning of Article 2.4.

375 Indonesia's response to Panel question No. 197, paras. 189-190; European Union's response to Panel
question No. 197, paras. 571-582. The Panel recalls, in this respect, the observation made by the panel in
Australia — Tobacco Plain Packaging that just because a document does not constitute a relevant international
standard under the TBT Agreement, it does not follow that such document is deprived of any other probative
value for the purposes of other obligations in the Agreement. In that case, the Panel found that, while certain
WHO FCTC Guidelines were not relevant international standards under the second sentence of Article 2.5 of the
TBT Agreement (which contains a rebuttable presumption of consistency with Article 2.2), they could still be
(and in fact were used as) evidence of fact under other claims at issue, including Article 2.2 of the
TBT Agreement. Panel Reports, Australia — Tobacco Plain Packaging, paras. 7.403-7.416.
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7.188. Second, as the findings in this section confirm, the absence of international harmonization
does not mean that countries are prevented from taking action and developing their own approaches
to issues of concern. However, the fact that such national approaches do not fall under the disciplines
of international standards does not mean that they do not fall under any WTO disciplines in terms
of the scientific and evidentiary basis of the measure. In particular, Articles 2.2 and 2.1 which
Indonesia has also raised in this proceeding, impose their own disciplines on technical regulations.376

7.189. Third, the Panel observes that its findings under Article 2.4 are based on international
standards that currently exist. The Panel agrees with a previous panel's view that Article 2.4 is "not
a static obligation and that there is an ongoing obligation to reassess technical regulations in light
of new international standards that are adopted or revised", and that the obligation in Article 2.3 of
the TBT Agreement contextually supports that view.377

7.1.2.2.6 Conclusion on Article 2.4

7.190. The Panel concludes that Indonesia has failed to establish that the 7% maximum share and
the high ILUC-risk cap and phase-out are inconsistent with the obligation in Article 2.4 of the
TBT Agreement to use relevant international standards as a basis for technical regulations.

7.1.2.3 Article 2.2 - Necessary to fulfil a legitimate objective
7.1.2.3.1 Introduction

7.191. The Panel now turns to the claim under Article 2.2 of the TBT Agreement. The Panel
addresses this claim in the light of its findings under Article 2.4, and prior to addressing the claim
under Article 2.1. The Panel does so for the reasons set out in its discussion of the order of analysis
among the claims under the TBT Agreement.

7.192. Indonesia submits378 that the 7% maximum share and the high ILUC-risk cap and phase-
out violate Article 2.2. Indonesia accepts that the European Union's asserted policy objectives
regarding climate change, biodiversity, and public morals are legitimate, but submits that these are
not the objectives of the specific measures at issue. According to Indonesia, the stated objective of
the specific measures is to limit "ILUC GHG emissions caused by biofuel"37° and the actual objective
is protectionism in the guise of environmental protection. Indonesia argues that the stated objective
is not "legitimate": it argues that relevant international standards "exclude ILUC from being taken
into account"38%; it maintains in the context of Article 2.1 and Article 2.2 that because ILUC can
neither be observed nor measured, the measures protect against a "fictional risk" and the regulation
of ILUC-related GHG emissions is not "legitimate"38!; and in response to the European Union's
arguments, it challenges the legitimacy of addressing GHG emissions outside of a Member's own
territory. Indonesia further submits that the measures are trade-restrictive, that the risks of the
non-fulfilment of the objective would be limited, and that the measures are not apt to make a

376 It is in the context of these provisions that the Panel will discuss non-standard-specific scientific
arguments with respect to the approach that the European Union has adopted, which Indonesia has referred to
under the present claim.

377 panel Report, EC - Sardines, para. 7.81. See also paras. 7.78-7.80, 7.82 and 7.86.

378 Indonesia's first written submission, paras. 559-668; opening statement at the first meeting of the
Panel, paras. 24-34; responses to the Panel's first set of questions, paras. 185-219; second written
submission, paras. 659-869; opening statement at the second meeting of the Panel, paras. 17-26, and 59-
103; responses to the Panel's second set of questions, paras. 101-161; and comments on the European
Union's responses to the Panel's second set of questions, paras. 351-410.

379 Indonesia's first written submission, paras. 621 and 642. While the cited paragraphs refer specifically
to the objective of the 7% maximum share, Indonesia's arguments relating to the high ILUC-risk cap and
phase-out are premised on the objective of that measure also being to limit ILUC GHG emissions caused by
biofuel. See e.g. Indonesia's first written submission, paras. 600, 632, and 634.

380 Indonesia's first written submission, paras. 599-600.

381 Indonesia's first written submission, para. 624 (arguing that "the alleged objective of the 7%
limitation is the protection against a risk (of ILUC GHG emissions) that can be neither observed nor quantified.
Protection against such a risk is not a legitimate objective within the meaning of Article 2.2 of the
TBT Agreement."); para. 533 (reiterating, in the context of its arguments under Article 2.1 of the
TBT Agreement, that "[p]rotection against a risk (of ILUC GHG emissions) that can be neither observed nor
quantified cannot be the basis of a legitimate distinction within the meaning of Article 2.1 of the
TBT Agreement.")
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material contribution382 to their objective. Indonesia also identifies multiple less trade-restrictive
alternative measures reasonably available to the European Union.

7.193. The European Union submits383 that the Panel should reject the claims under Article 2.2, and
disputes Indonesia's arguments on all of these elements of the legal standard. The European Union
argues that the EU Biofuels regime must be considered as a "composite whole", and the "legitimate
objective" that the measures pursue is the composite objective of mitigating climate change,
preserving biodiversity, and addressing the associated moral concerns of the EU public.384 In addition
to arguing that the measures do not pursue a protectionist objective, the European Union maintains
that the difficulties and limitations in assessing ILUC do not mean that ILUC GHG emissions are a
"fictional risk", and submits that there is no territorial limitation in Article 2.2 of the TBT Agreement
or Article XX of the GATT 1994. The European Union also disputes that the measures are "trade-
restrictive", recalls that its composite objective implicates values of high importance in the
European Union, and argues that the measures are apt to make a material contribution to the
composite objective pursued. According to the European Union, the various alternative measures
proposed by Indonesia would either be more trade-restrictive than the measures at issue or would
not make an equivalent contribution to the composite objective pursued.

7.194. The Panel notes at the outset that there is substantial overlap between the parties'
arguments under the different analytical steps of Article 2.2, and further overlap between certain of
the parties' arguments under Article 2.2 and Article 2.1. For example, Indonesia stresses that ILUC
cannot be observed nor measured when presenting its views on the identification of the measures'
true objective, in the context of addressing the "legitimacy" of regulating ILUC-related GHG
emissions under Article 2.1 and Article 2.2, and also when addressing the measures' capacity to
contribute to that stated objective. In developing their arguments on these and related issues, both
parties cross-reference certain arguments under Article 2.1 in the sections of their submissions
addressing Article 2.2, and vice versa; and the parties also cross-reference sections of their
arguments under Article 2.1 and Article 2.2 in the sections of their submissions addressing the
general exceptions in Article XX of the GATT 1994 (and vice versa). All of these sections
cross-reference several up-front sections of the parties' submissions that set out extended
discussions on the validity of the concepts of ILUC and the scientific basis for the measures at issue,
and the history and factual circumstances surrounding the measures at issue.

7.195. The Panel appreciates that the parties' overlapping arguments under multiple different
elements of these provisions is largely a consequence of apparent overlaps in the legal standards
that apply under these provisions. However, the Panel does not consider that it is under an obligation
to formalistically address the same issues and arguments in the context of every analytical step or
provision where they are repeated. It is well established that a panel has "the discretion to address
only those arguments it deems necessary to resolve a particular claim".38> The Panel addresses
disputed issues and arguments under the steps in the analysis of Article 2.2 and Article 2.1 that it
considers most relevant and appropriate to the issues and arguments raised. Towards that end, the
Panel engages in a holistic reading of the parties' arguments under Article 2.2 and Article 2.1 and
their submissions more generally. Where appropriate and useful to enhancing the clarity of its
reasoning, the Panel employs the technique of cross-referencing.

7.196. The Panel notes that there is also substantial overlap between the parties' arguments
concerning the 7% maximum share and the parties' arguments concerning the high ILUC-risk cap
and phase-out. Insofar as the parties' arguments are the same, or raise the same or similar issues,
the Panel addresses them together to avoid repetition. Naturally, insofar as the parties' arguments

382 Indonesia argues that the 7% maximum share and the high ILUC-risk cap and phase-out "would not
be capable" of contributing to their stated objective. (See e.g. Indonesia's first written submission, paras. 630
and 642.)

383 European Union's first written submission, paras. 770-875; opening statement at the first meeting of
the Panel, paras. 148-160; responses to the Panel's first set of questions, paras. 349-429; second written
submission, paras. 259-313; opening statement at the second meeting of the Panel, paras. 57-135; responses
to the Panel's second set of questions, paras. 404-521; and comments on Indonesia's responses to the Panel's
second set of questions, paras. 123-152.

384 The European Union has referred to three objectives as its multiple intertwined objectives pursued
concurrently, and has also referred to them as comprising a single, composite objective.

385 Appellate Body Report, EC — Poultry, para. 135.
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raise issues that are specific to one of the two different measures, this is reflected in the Panel's
reasoning and findings.

7.1.2.3.2 Legal standard
7.197. Article 2.2 sets forth the obligation that:

Members shall ensure that technical regulations are not prepared, adopted or applied
with a view to or with the effect of creating unnecessary obstacles to international
trade. For this purpose, technical regulations shall not be more trade-restrictive than
necessary to fulfil a legitimate objective, taking account of the risks non-fulfilment would
create. Such legitimate objectives are, inter alia: national security requirements; the
prevention of deceptive practices; protection of human health or safety, animal or plant
life or health, or the environment. In assessing such risks, relevant elements of
consideration are, inter alia: available scientific and technical information, related
processing technology or intended end-uses of products.

7.198. Article 2.2 has been interpreted and applied in a number of prior cases, and both parties
present their respective understandings of the applicable legal standard with reference to prior cases.

7.199. Article 2.2 requires technical regulations not to be more trade-restrictive than necessary to
fulfil "a legitimate objective". Thus, the initial steps in the analysis under Article 2.2 would typically38¢
consist of:

a. the identification of the objective of the measure at issue, and
b. an assessment of whether it is a "legitimate" objective.

7.200. If the measure is aimed at fulfilling a legitimate objective, the next step of the analysis
typically aims to arrive at a "preliminary conclusion"38” about whether the measure is necessary to
fulfil that legitimate objective. This so-called "relational analysis"388 is based on a "weighing and
balancing" of three factors:

a. the trade-restrictiveness of the measure;
b. the risks that non-fulfilment of the objective would create; and
c. the degree of contribution made by the measure to the objective.

7.201. The final step of the necessity test under Article 2.2 consists of a "comparative analysis"38°
whereby the challenged measure is compared against possible alternative measures. More
specifically, this step of the analysis entails a comparison of the trade-restrictiveness and the degree
of achievement of the objective by the measure at issue with those of possible alternative measures
that are reasonably available, apt to make an equivalent contribution to the objective of, and less
trade-restrictive than, the challenged measure.

386 See Appellate Body Reports, Australia - Tobacco Plain Packaging, para. 6.3. The Appellate Body has
clarified that, in the context of Article 2.2, "the particular manner of sequencing the steps of this analysis is
adaptable, and may be tailored to the specific claims, measures, facts, and arguments at issue in a given
case." (Appellate Body Reports, US — COOL (Article 21.5 - Canada and Mexico), para. 5.205.) In certain
circumstances, a panel may elect to begin its analysis by considering the "trade-restrictiveness" of the
technical regulation at issue. (See e.g. Panel Reports, US - COOL, para. 7.554 and fn 742.)

387 Appellate Body Reports, US - COOL (Article 21.5 - Canada and Mexico), paras. 5.203-5.204
(referring to Appellate Body Report, Brazil - Retreaded Tyres, para. 156.)

388 Appellate Body Reports, US - COOL, para. 374 (recalling its earlier use of the term "relational
analysis" in Appellate Body Report, US - Tuna II (Mexico), para. 318); and Australia — Tobacco Plain
Packaging, paras. 6.3 and 6.517.

389 The term "comparative analysis" has been used by previous panels and the Appellate Body. See e.qg.
Appellate Body Reports, US - COOL (Article 21.5 - Canada and Mexico), para. 5.199; and Australia - Tobacco
Plain Packaging, para. 6.4.
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7.202. These steps of the analysis under Article 2.2 generally correspond to the steps of the analysis
followed when applying those exceptions in Article XX of the GATT 1994 that require that a measure
be "necessary" to the fulfilment of a specified objective (these exceptions include Articles XX(a), (b),
and (d)). The first and second steps of the analysis also overlap, to a certain extent, with the
assessment of whether a measure is one "relating to" the conservation of exhaustible natural
resources within the meaning of Article XX(g).39°

7.203. The Panel will elaborate further on the elements of the legal standard in Article 2.2 as
necessary in the course of its assessment of the issues in dispute.

7.1.2.3.3 Identification of the objective pursued

7.204. The Panel begins with the identification of the measures' objective(s). The conclusion
reached on this issue will necessarily condition the nature and scope of subsequent steps of the
analysis under Article 2.2. More specifically, the identification of the objective is the logical
prerequisite to assessing whether that objective is a "legitimate objective" and is also a prerequisite
for assessing "the risks non-fulfilment [of the legitimate objective] would create" in accordance with
the text of Article 2.2. Furthermore, the Appellate Body has confirmed that a measure's objective
also serves as "the benchmark against which a panel must assess the degree of contribution made
by a challenged technical regulation, as well as by proposed alternative measures".39!

7.205. Indonesia accepts that the European Union's wider policy objectives regarding climate
change, biodiversity, and public morals are legitimate, but submits that the Panel's determination
should focus on the objective of the specific measures at issue. According to Indonesia, the stated
objective of the specific measures is to limit "ILUC GHG emissions caused by biofuel"3°2 and the
measures' actual objective is protectionism in the guise of environmental protection.

7.206. The European Union responds that "even though Indonesia has singled out isolated
provisions of RED II and characterised them as individual 'measures' for the purpose of the present
proceedings, in order to assess and appreciate the objectives of those 'measures’, the EU Biofuels
regime must be considered as a composite whole, situated in the broader legal and policy context
of which it forms part".393 When seen from this broader perspective, it argues, this means that the
"legitimate objective" that the measures pursue is the composite objective of mitigating climate
change, preserving biodiversity, and addressing the associated moral concerns of the EU public.3%¢
The European Union therefore takes issue with Indonesia seeking to define the objective of the
measures in isolation from the broader objectives of RED II and its Biofuels regime, and with what
it sees as Indonesia's disregard of the biodiversity and public morals objectives. The European Union
also disputes Indonesia's assertion that the measures pursue a protectionist objective.

7.207. The Panel considers that there are certain internal tensions and ambiguities in respect of
each party's identification of the objective(s) of the measures at issue, as briefly elaborated below.

390 The Panel elaborates further on the relationship between the legal standards under Article 2.2 and
Article XX(b) and (g) in the context of its interpretation and application of Article XX.

391 Appellate Body Reports, US - COOL, para. 387.

392 Indonesia's first written submission, paras. 621 and 642. While the cited paragraphs refer specifically
to the objective of the 7% maximum share, Indonesia's arguments relating to the high ILUC-risk cap and
phase-out are premised on the objective of that measure also being to limit ILUC GHG emissions caused by
biofuel. (See e.g. Indonesia's first written submission, paras. 600, 632, and 634.)

393 European Union's first written submission, para. 157.

394 The European Union has referred in the plural to three objectives as its multiple intertwined
objectives pursued concurrently, and has also referred to them as comprising a single, composite objective. In
its first written submission the European Union referred to the promotion of "energy security" as an objective
pursued. (See e.g. European Union's first written submission, para. 25.) However, in response to Panel
question No. 172, the European Union confirmed that "to solve this dispute the Panel does not need to address
the argument of whether the measures challenged by Indonesia contribute to the EU energy security as this is
not an argument that the EU has raised for the purpose of Article XX of the GATT 1994 or 2 of the TBT
agreement" (para. 408).
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7.208. Indonesia argues that the objective of the measures is to limit "ILUC GHG emissions caused
by biofuel".39> Indonesia sometimes formulates the objective in different terms3°® yet also asserts
that the actual objective of the measures is protectionism in the guise of environmental protection.
The Panel understands these to be arguments made in the alternative, with Indonesia arguing that,
insofar as the Panel bases its understanding of the objective of the specific measures on their stated
purpose as expressed in the text of RED II and other relevant legal instruments, the objective may
thus be understood as limiting ILUC GHG emissions caused by biofuel; but that, insofar as the Panel
bases its understanding of the objective of the specific measures on their legislative history,
attendant circumstances, and other indicators that pertain to the true objective, the true objective
is revealed to be protectionism in the guise of environmental protection. Under either of these
alternative perspectives, the Panel understands Indonesia to argue that the Panel should focus on
the specific measures at issue, not the wider, higher-level objectives of RED II or the EU Biofuels
regime.

7.209. The Panel notes that, for its part, the European Union repeatedly stresses the objective of
the measures cast at a relatively high level of generality and abstraction, i.e. in terms of climate
change, biodiversity and public morals.397 It identifies the objective of the measures in terms that
do not specifically refer to the concept of ILUC or ILUC-related GHG emissions. Indeed, the
European Union confirms that what it identifies as the objectives of the specific measures at issue
are "not specific to the Delegated Regulation or to RED II, but they are shared by the entirety of the
EU's Biofuels Regime".3°¢ However, the Panel finds it significant that, at the same time, the
European Union presents various other arguments implying that the objective of the measure may
or even must be understood more specifically in terms of ILUC or ILUC-related GHG emissions. In
this connection, the European Union argues that the alternative measures proposed by Indonesia
are vitiated by the fact that they fail to address ILUC and/or ILUC-related GHG emissions and
therefore are not apt to make an equivalent contribution to the objective pursued.3?® The Panel
considers that such arguments are entirely consistent with an approach of defining the objective of
the measures in relatively narrow and direct terms, that is, by focusing on ILUC and/or ILUC-related
GHG emissions, as opposed to the broader and higher-level objectives of climate change, biodiversity
and public morals.400

7.210. In these circumstances, the Panel's task is not a matter of simply choosing between one of
two alternative ways of articulating the objective of the measures at issue. Rather, the Panel must
undertake an independent and objective assessment of the proper characterization of the measures'

395 Indonesia's first written submission, paras. 621 and 642. While the cited paragraphs refer specifically
to the objective of the 7% maximum share, Indonesia's arguments relating to the high ILUC-risk cap and
phase-out are premised on the objective of that measure also being to limit ILUC GHG emissions caused by
biofuel. See e.g. Indonesia's first written submission, paras. 600, 632, and 634.

39 For example, in its second written submission, Indonesia states that if the Panel accepts that these
measures pursue a legitimate objective, then, "at best that objective is ensuring that the use of biofuel results
in net savings in respect of GHG emissions, in the sense of net emissions savings of using biofuel exceed the
emissions of using fossil fuel. The specific objective is ensuring that the use of biofuel results in net savings, as
compared to the use of fossil fuel." (Indonesia's second written submission, para. 835.)

397 See generally section 3.3 of the European Union's first written submission.

398 European Union's opening statement at the second meeting of the Panel, para. 102 (referring to
European Union's responses to Panel question Nos. 76 and 77).

399 European Union's first written submission, paras. 852-857 (recalling at the outset that "RED II seeks
to address both [DLUC] and [ILUC] emissions", and that insofar as estimated ILUC-related GHG emissions are
mostly expected to take place outside of the European Union, Indonesia's first proposed alternative, which is
reducing GHG emissions "at home", "obviously cannot qualify as a less trade-restrictive alternative"; second
written submission, paras. 301-302 (arguing that a proposed alternative does not address the fact that the
"objective of addressing ILUC emissions is to identify the net impact of stimulating demand for a specific raw
material") and 305 ("one objective of the EU measures is to avoid an exacerbation of a known, observed
phenomenon (crop expansion into areas of high carbon stock), especially when that phenomenon can increase
as a consequence of an EU's own policy" and that, for this reason, one of Indonesia's proposed alternative
measures "is not an alternative but at best a complementary measure"); and opening statement at the second
meeting with the Panel, para. 110 (noting, with regard to extending emissions accounting for agricultural
products, that Indonesia confirms that the respective alternative "does not take into account ILUC, but only
DLUC based on LCA").

400 The Panel appreciates that such arguments could also be understood as speaking to what constitutes
an "equivalent contribution" to the higher-level objectives relating to climate change, biodiversity and EU public
morals concerns.
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objective, guided by its consideration of the main issues raised by parties in their related
arguments.40t

7.211. The Panel will begin its analysis by setting out the stated rationale behind the specified
measures at issue. The Panel then considers the following issues that are raised by the alternative
formulations of the measures' objective presented by Indonesia and the European Union. First, the
Panel considers the European Union's approach of identifying the measures' objective in terms that
focus on the wider objectives of RED II and the EU Biofuels regime. Second, the Panel considers the
European Union's argument that the measures' objective should be formulated by reference to not
only ILUC-related GHG emissions, but also associated biodiversity and EU public morals concerns.
Third, the Panel addresses Indonesia's argument that the measures' legislative history, their
attendant circumstances, and other indicators establish that the measures' true objective is
protectionism in the guise of environmental protection.

7.212. Before turning to these issues, the Panel notes that neither party has suggested that the
objective of the 7% maximum share should be defined differently from the objective of the high
ILUC-risk cap and phase-out. The parties' arguments relating to the objective of the specific
measures at issue generally do not distinguish between them. The Panel will therefore address these
measures together, except insofar as the parties' arguments draw relevant distinctions that merit
separate consideration of the 7% maximum share and the high ILUC-risk cap and phase-out.

7.1.2.3.3.1 The stated rationale behind the 7% maximum share and the high ILUC-risk
cap and phase-out

7.213. The Panel observes that the rationale behind the measures at issue was explained as early
as 2015, in the form of the ILUC Directive which amended RED I for the stated purpose of
"address[ing] the impact of indirect land-use change given that current biofuels are mainly produced
from crops grown on existing agricultural land".4%2 From the earliest explanations of the rationale
behind the EU measures, there is an indication that the European Union's concern is directed at
ILUC-related GHG emissions. According to the ILUC Directive, "when [ILUC] involves the conversion
of land with high carbon stock it can lead to significant greenhouse gas emissions."4°3 The Panel
recalls and hereby incorporates by reference the discussion at paragraphs 2.15 to 2.22 of this Report,
which reference the ILUC Directive, the European Commission's 2016 proposal for a "recast"
Directive to address ILUC, and the 2017 Study Report relating to ILUC.

7.214. The Panel further observes that the text of RED II itself, and in particular its Recitals 80 and
81, explains the ILUC-related justification for the measures at issue:

(80) To prepare for the transition towards advanced biofuels and minimize the overall
direct and indirect land-use change impacts, it is appropriate to limit the amount of
biofuels and bioliquids produced from cereal and other starch-rich crops, sugars and oil
crops that can be counted towards the targets laid down in this Directive, without
restricting the overall possibility of using such biofuels and bioliquids. The establishment
of a limit at Union level should not prevent Member States from providing for lower
limits to the amount of biofuels and bioliquids produced from cereal and other starch-
rich crops, sugars and oil crops that can be counted at national level towards the targets
laid down in this Directive, without restricting the overall possibility of using such
biofuels and bioliquids.

(81) Directive 2009/28/EC introduced a set of sustainability criteria, including criteria
protecting land with high biodiversity value and land with high-carbon stock, but did not
cover the issue of indirect land-use change. Indirect land-use change occurs when the
cultivation of crops for biofuels, bioliquids and biomass fuels displaces traditional
production of crops for food and feed purposes. Such additional demand increases the

401 There is nothing unusual in this regard. As long clarified by the Appellate Body, a panel must always
"independently and objectively assess" the objective of the specific measures at issue without being bound by
either party's characterization of the objective pursued. (Appellate Body Report, US - Tuna II (Mexico),
para. 314).

402 TLUC Directive, (Exhibit IDN-86), Recital (4), p. 2.

403 Indonesia's first written submission, para. 227 (referring to ILUC Directive, (Exhibit IDN-86), Recital
(4), p- 2). (emphasis added)
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pressure on land and can lead to the extension of agricultural land into areas with high-
carbon stock, such as forests, wetlands and peatland, causing additional greenhouse
gas emissions. Directive (EU) 2015/1513 of the European Parliament and of the Council
recognises that the magnitude of greenhouse gas emissions-linked indirect land-use
change is capable of negating some or all greenhouse gas emissions savings of
individual biofuels, bioliquids or biomass fuels. While there are risks arising from indirect
land-use change, research has shown that the scale of the effect depends on a variety
of factors, including the type of feedstock used for fuel production, the level of additional
demand for feedstock triggered by the use of biofuels, bioliquids and biomass fuels, and
the extent to which land with high-carbon stock is protected worldwide.

While the level of greenhouse gas emissions caused by indirect land-use change cannot
be unequivocally determined with the level of precision required to be included in the
greenhouse gas emission calculation methodology, the highest risks of indirect land-use
change have been identified for biofuels, bioliquids and biomass fuels produced from
feedstock for which a significant expansion of the production area into land with high-
carbon stock is observed. It is therefore appropriate, in general, to limit food and feed
crops-based biofuels, bioliquids, and biomass fuels promoted under this Directive and,
in addition, to require Member States to set a specific and gradually decreasing limit for
biofuels, bioliquids and biomass fuels produced from food and feed crops for which a
significant expansion of the production area into land with high-carbon stock is
observed. Low indirect land-use change-risk biofuels, bioliquids and biomass fuels
should be exempt from the specific and gradually decreasing limit.40%

7.215. Recitals 80 and 81 of RED II thus set out the rationale for addressing ILUC, link the issue of
ILUC risks specifically to the issue of GHG emissions, and explain how the 7% maximum share in
Article 26(1) and the high ILUC-risk cap and phase-out in Article 26(2), including the concept of low
ILUC-risk biofuels, are related to this rationale.

7.216. The Panel further notes that the Delegated Regulation reiterates that the measures at issue
are taken to address the issue of ILUC, through its 16 Recitals that explain the measures at issue
by reference to ILUC. The Delegated Regulation recalls that "ILUC can occur when land previously
devoted to food or feed production is converted to produce biofuels, bioliquids and biomass fuels",
and that "[i]n that case, food and feed demand still needs to be satisfied, which may lead to the
extension of agricultural land into areas with high carbon stock such as forests, wetlands and peat
land, causing additional greenhouse gas emissions."*%> It recalls that the "sustainability and
greenhouse gas saving criteria" set out in RED I and carried forward into Article 29 of RED II "do not
account for ILUC emissions".4% It reiterates that the 2015 ILUC Directive:

[N]ot only acknowledged the existence of ILUC emissions, but also recognised, despite
the uncertainty in calculating them, that the magnitude of greenhouse gas emissions
linked to ILUC can lead to negating some or all of the greenhouse gas emissions savings
of individual biofuels, as defined in that Directive, and bioliquids. Therefore, it
introduced an overall limit to the amount of those fuels produced from cereal and other
starch-rich crops, sugars and oil crops and from crops grown as main crops primarily
for energy purposes on agricultural land that can be counted towards targets set out in
Directive 2009/28/EC. That limit consists of a 7% maximum contribution of such fuels
towards the final consumption of energy in rail and road transport in each Member
State.407

7.217. The Delegated Regulation also includes the observation that "the impact of ILUC on the
potential of biofuels, bioliquids and biomass fuels to achieve greenhouse gas emission savings is
particularly pronounced for oil crops", and that "[r]enewable fuels made from such feedstocks are
therefore widely considered as having a higher ILUC-risk" and that this is reflected in both RED I
and RED II1.498 It states that "[t]he report on feedstock expansion also highlights that the impact of
the expansion of the production area of oil crops into land with high-carbon stock on the potential

404 Recitals 80 and 81 of RED II. (emphasis added)

405 Recital 2 of the Delegated Regulation. (emphasis added)
406 Recital 3 of the Delegated Regulation.

407 Recital 4 of the Delegated Regulation. (emphasis added)
408 Recital 8 of the Delegated Regulation. (emphasis added)
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of biofuels, bioliquids and biomass fuels to achieve greenhouse gas emission savings depends on
several factors."4%°

7.218. In light of the foregoing, the Panel understands that the stated rationale for the
7% maximum share and the high ILUC-risk cap and phase-out is to limit the risk of ILUC-related
GHG emissions associated with crop-based biofuels.

7.1.2.3.3.2 The wider objectives of the EU Biofuels regime

7.219. The parties approach the analysis of the identification of the objective from different
standpoints. Indonesia focuses on the specific objective of the measures at issue, whereas the
European Union frames its arguments by reference to broad policy objectives common to RED II and
the EU Biofuels regime more generally.

7.220. The Panel notes that the objective of any challenged measure in WTO dispute settlement
proceedings could in principle be formulated and understood either in terms of its relatively narrow
and direct objective, or in terms of one or more higher-level objectives which are one or more steps
removed from that relatively narrow and direct objective. For instance, in this case the objective of
the specific measures at issue could in principle be formulated and understood in terms of the
relatively narrow and direct objective of limiting the risk of ILUC-related GHG emissions associated
with crop-based biofuels. However, that relatively narrow and direct formulation of the objective of
the specific measures at issue can be understood not as an end in and of itself, but as a means
towards fulfilling the higher-level objective of mitigating climate change, which may in turn be
understood as a means to fulfilling further higher-level objectives relating to the consequences of
climate change on the planet and human, animal or plant life or health.

7.221. There is nothing inherent in the concept of identifying a measure's objective that dictates
the level of immediacy or specificity at which it must be defined. Furthermore, the text of Article 2.2
itself gives examples of legitimate objectives which are cast at a relatively high level of generality
(e.g. "national security requirements", "the prevention of deceptive practices", "protection of human
health or safety, animal or plant life or health", and "the environment"). In US - Clove Cigarettes,
the panel observed in this regard that "the 'legitimate objectives' explicitly mentioned in the text of
Article 2.2 of the TBT Agreement are formulated at a high level of generality" and added that
"defining the objective of [the measure banning flavoured cigarettes] in terms of 'reducing youth
smoking' may already be more specific than required under Article 2.2, which refers generally to the
'protection of human health' as a legitimate objective."41? There are several examples of other panels
referring to the "objective" of a measure at a level of generality commensurate with the level of
generality set out in the text of Article 2.2.411

7.222. On the other hand, the Panel recognizes that framing the analysis under Article 2.2 in terms
of the relatively narrow and direct objective of the specific measure at issue, rather than on broader
objectives that are one or more steps removed from that objective, is an approach that comports
well with certain other considerations. For instance, the direction set out in the text of Article 2.2 to
identify and assess the nature and gravity of "the risks that non-fulfiiment [of the legitimate
objective] would create" may be difficult to apply, and not particularly meaningful, if the objective
is identified at a high level of generality. This element of the analysis would seem to presuppose
that the objective is understood in a more particular way, given the related directive set out in the
text of Article 2.2 that "In assessing such risks, relevant elements of consideration are, inter
alia: available scientific and technical information, related processing technology or intended
end-uses of products".

7.223. Furthermore, in a number of cases under Article 2.2, and indeed Article XX of the
GATT 1994, panels have formulated the objective of the measure at issue in a manner that focuses
on its relatively immediate and direct objective. For example, in Brazil - Retreaded Tyres, the panel
identified the objective of the import ban at issue in relatively specific terms as "the reduction of the

409 Recital 9 of the Delegated Regulation. (emphasis added)

410 panel Report, US - Clove Cigarettes, fn 635.

411 For instance, in EC - Sardines, the panel identified the objective of the measure in the context of
addressing the claim under Article 2.4 of the TBT Agreement, and identified the "the three legitimate

objectives" pursued by the EC Regulation at issue as "market transparency", "consumer protection" and "fair
competition". (Panel Report, EC - Sardines, para. 7.123.)
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exposure to risks arising from the accumulation of waste tyres"412, and it found that this objective
fell within the broader goal of protecting human, animal or plant life or health. In US - Tuna II
(Mexico), the panel identified the objectives of the US dolphin-safe labelling measure as including
the "objective of preventing consumers of tuna products from being deceived by false dolphin-safe
allegations" and stated that measure's objective fell "within the broader goal of preventing deceptive
practices".413

7.224. Additionally, as already noted, the Appellate Body has stated that the identification of a
measure's objective serves as "the benchmark against which a panel must assess the degree of
contribution made by a challenged technical regulation, as well as by proposed alternative
measures".*14 The Appellate Body stressed that because the identification of the objective pursued
serves that function, "the importance of a panel identifying with sufficient clarity and consistency
the objective or objectives pursued by a Member through a technical regulation cannot be
overemphasized".#!> These considerations do not necessarily support an approach of identifying a
measure's objective at a high level of generality.

7.225. In light of the foregoing, the Panel does not consider that there is some requisite level of
specificity with which the relevant "objective" must always be defined for the purposes of Article 2.2.
Instead, the Panel will ground its approach on the particular circumstances of this case.

7.226. For the reasons elaborated below, the Panel considers it appropriate to seek to identify the
particular objective of the specific measures at issue, as opposed to the wider objectives of the
RED II as a whole.

7.227. First, the Panel considers that in this case the European Union's approach of framing the
analysis under Article 2.2 in terms of its higher-level objectives of climate change, biodiversity, and
EU public morals is a corollary of its view that the 7% maximum share and the high ILUC-risk cap
and phase-out cannot be assessed as individual "measures" distinct from what the European Union
terms its broader "Biofuels regime". The Panel has already addressed and rejected this argument.
The Panel has concluded that the European Union has not established any basis to question
Indonesia's identification of particular aspects (i.e. the 7% maximum share and the high ILUC-risk
cap and phase-out) of what the European Union refers to as the "Biofuels regime" as the specific
measures at issue for the purposes of defining the subject-matter of its complaint.416

7.228. Second, the Panel considers that as a general matter, it does not prejudice a responding
Member to identify a measure's objective in relatively specific terms. Indeed, to the extent that the
objective of the measures is defined at a very high level of generality in terms of e.g. "climate change
mitigation" and "avoidance of biodiversity loss", the range of measures that might validly be
considered as "alternatives" might become commensurately very expansive. Conversely, a narrower
and more specific formulation of the objective by reference to the specific measure at issue will
narrow the range of measures that might validly be considered as "alternatives".

7.229. Third, the Panel notes that while the European Union generally refers to its broad policy
objectives for the purposes of establishing that these are "legitimate objectives", at the same time
it also presents various arguments that imply that the objective of the measure may or even must
be understood more specifically in terms of ILUC or ILUC-related GHG emissions. The Panel finds it
highly significant that, as already noted above, the European Union argues that the alternative
measures proposed by Indonesia are vitiated by the fact that they fail to address ILUC and/or ILUC-
related GHG emissions and therefore are not apt to make an equivalent contribution to the objective
pursued.*'” As already observed, such arguments are entirely consistent with an approach of
defining the objective of the measures in relatively narrow and direct terms that focus on ILUC

412 Appellate Body Report, Brazil — Retreaded Tyres, para. 179.
413 panel Report, US - Tuna II (Mexico), para. 7.437.

414 Appellate Body Reports, US - COOL, para. 387.

415 Appellate Body Reports, US - COOL, para. 387.

416 See section 7.1.1.1.1 of this Report.

417 See fn 399 above.
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and/or ILUC-related GHG emissions, as opposed to the broader and higher-level objectives of climate
change, biodiversity and public morals.*18

7.230. The Panel understands that the European Union's concern with identifying the objective in
terms of the specific ILUC-related objective of the challenged measures, as opposed to the broader
policy objectives it pursues through RED II, may stem from the notion that limiting the risk of
ILUC-related GHG emissions caused by conventional biofuel cannot be understood as an end in itself,
but is rather a means to secure the broader policy goals of climate change mitigation, environmental
protection and biodiversity, and the protection of EU public morals. The Panel accepts that it is no
doubt true that limiting the risk of ILUC-related GHG emissions caused by conventional biofuel
cannot be understood purely as an end in itself, disconnected from any higher-level objectives and
values. However, the Panel does not consider that focusing on the objective of the specific measures
at issue implies otherwise.

7.231. To the contrary, the assessment of whether the objective of limiting the risk of ILUC-related
GHG emissions associated with crop-based biofuel is a "legitimate objective" under Article 2.2, and
falls within the range of policies covered by one or more of the general exceptions in Article XX,
necessarily involves an assessment of how the objective of limiting the risk of ILUC-related GHG
emissions associated with crop-based biofuel is related to the conservation of exhaustible natural
resources, the protection of human, animal or plant life or health, and environmental protection
more generally. However, for analytical clarity the Panel considers that the identification of the
objective of the specific measures at issue is separate from the issue of whether that objective, once
identified, falls within the broader objectives of conserving exhaustible natural resources, protecting
human, animal or plant life or health, or the environment more generally.41°

7.232. For these reasons, the Panel agrees with Indonesia that it is appropriate to identify the
objective of the specific measures at issue, as opposed to the wider objectives of RED II or the EU
Biofuels regime as a whole, to serve as the benchmark against which the Panel must assess, for the
purposes of the Article 2.2 claim, the legitimacy of the objective, the risks that its non-fulfiiment
would create, the measures' contribution to that objective, and the availability of any less trade-
restrictive alternative measures that would make an equivalent contribution to that objective.

7.233. As set out in the previous section, that objective may be identified as limiting the risk of
ILUC-related GHG emissions associated with crop-based biofuels.

7.1.2.3.3.3 ILUC-related biodiversity and public morals concerns

7.234. Indonesia considers that the principal objective of the measures is specifically to address
increased GHG emissions allegedly caused by ILUC, and not a wider set of concerns emphasized by
the European Union relating to biodiversity and EU public morals. In Indonesia's view, these other
alleged objectives are either unrelated, or merely ancillary, to the objective of limiting ILUC-related
GHG emissions.

7.235. The European Union submits that Indonesia's arguments under Article 2.2 wrongly assume
that the EU measures pursue only one objective, i.e. GHG emissions reduction. The European Union
stresses throughout its submissions that the measures at issue pursue the composite objective of
mitigating climate change, preserving biodiversity, and addressing the associated moral concerns of
the EU pubilic.

7.236. The Panel considers that although Article 2.2 refers to "a legitimate objective" in the singular,
there is no reason in principle why a given measure could not pursue several different objectives. In
US - Clove Cigarettes, the panel stated that "it would be entirely possible, both as a factual and a
legal matter, for a single technical regulation to pursue more than one objective."42° On appeal, the

418 The Panel appreciates that such arguments could also be understood as speaking to what constitutes
an "equivalent contribution" to the higher-level objectives relating to climate change, biodiversity and EU public
morals concerns.

419 As the first WTO panel to address the general exceptions in Article XX(b) observed, the initial step of
the analysis involves an assessment of whether "the policy in respect of the measures for which the provision
was invoked fell within the range of policies designed to protect human, animal or plant life or health".

(Panel Report, US - Gasoline, para. 6.20.)
420 panel Report, US - Clove Cigarettes, para. 7.342.
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Appellate Body agreed that "measures, such as technical regulations, may have more than one
objective" and that it may not be uncommon for a measure to have "a multiplicity of objectives".421
In EC - Seal Products, the panel accepted that "there is no reason in principle why the measure at
issue could not have several objectives".422

7.237. The Panel also accepts that, in circumstances where a measure pursues a multiplicity of
objectives, those different objectives may reflect competing interests, and that, where this is so, it
may be relevant to the assessment of the measure under the TBT Agreement and the GATT 1994.
For instance, where a measure pursues more than one objective, it will in principle be necessary for
a complaining Member to identify a less trade-restrictive alternative measure that makes an
equivalent contribution to each of those objectives (and not merely one of them) in order to establish
a violation of Article 2.2. The assessment of whether a detrimental impact on imports "stems
exclusively from a legitimate regulatory distinction"” under Article 2.1, and the assessment of
whether discrimination is "arbitrary or unjustifiable" under the chapeau of Article XX of the
GATT 1994, could likewise be distorted if a measure with multiple competing objectives is analysed
as though it had a monolithic objective.

7.238. However, while the Panel does not exclude the possibility that the 7% maximum share and
the high ILUC-risk cap and phase-out could be demonstrated to have more than one objective, and
possibly competing objectives, it is not persuaded that, for the purposes of settling this dispute, it
would be material to consider that the measures pursue the protection of biodiversity and EU public
moral concerns as separate objectives from the objective to limit the risk of ILUC-related GHG
emissions.

7.239. According to the logic of the European Union's own explanations of how these three
objectives are interlinked, it would appear that any measure that addressed ILUC-related GHG
emissions associated with crop-based biofuels would necessarily address the relevant biodiversity
and EU public morals objectives at the same time and with the same degree of contribution to each
separate objective. Therefore, to the extent that EU concerns relating to climate change, biodiversity
and EU public morals are properly characterized as different objectives, from the perspective of the
measures at issue these objectives would be entirely complementary.

7.240. In the context of rebutting Indonesia's arguments on possible less trade-restrictive
alternative measures, the European Union argues that Indonesia's arguments wrongly assume that
the EU measures pursue only one objective (GHG emission reduction). According to the
European Union, any alternative measure must address all of these aspects of the composite
objective pursued, not just the objective of addressing GHG emissions or climate change.4?3

7.241. It appears to the Panel that the fundamental premise of the European Union's rebuttal, as
elaborated further below in the context of assessing the alternative measures proposed, is that the
alternative measures are vitiated insofar as they do not address ILUC associated with crop-based
biofuels. However, the European Union has not explained how there could be a less trade-restrictive
alternative measure that made an equivalent contribution to the objective of limiting ILUC-related
GHG emissions associated with crop-based biofuels, without simultaneously making an equivalent
contribution to the objective of limiting ILUC-related biodiversity loss, and without simultaneously
making an equivalent contribution to protecting EU public morals associated with ILUC-related GHG
emissions and ILUC-related biodiversity loss. The Panel agrees with Indonesia's observation that
"according to the logic of the European Union's own defence, any measure addressing GHG
emissions and climate change automatically concerns also biodiversity loss and therefore protects
EU public morals".424

7.242. The Panel is not persuaded by the European Union's argument that it must consider how the
measures pursue the protection of biodiversity and EU public moral concerns as separate objectives
from the objective to limit the risk of ILUC-related GHG emissions.

421 Appellate Body Report, US - Clove Cigarettes, paras. 113 and 115.

422 panel Reports, EC - Seal Products, para. 7.400.

423 European Union's first written submission, para. 850.

424 Indonesia's opening statement at the second meeting of the Panel, para. 61. See also Indonesia's
comments on the European Union's response to Panel question No. 188, para. 405.
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7.1.2.3.3.4 The allegation of protectionism in the guise of environmental protection

7.243. The Panel now turns to Indonesia's argument that the measures' legislative history, their
attendant circumstances, and other indicators establish that the measures' true objective is
protectionism in the guise of environmental protection. There are differences between the arguments
that Indonesia presents with respect to the 7% maximum share and the high ILUC-risk cap and
phase-out. The Panel will therefore examine the two measures in turn.

7.244. Beginning with the 7% maximum share, Indonesia submits that:

[E]nvironmental protection in general and the reduction of GHG emissions in particular
are not the reasons why only oil palm crop-based biofuel is affected by the high ILUC-
risk cap and phase-out and why the 7 % limitation applies only to biofuel made from
food and feed crops. Rather, the design and structure of the measures at issue as well
as the relevant historical background demonstrate that the European Union's objective,
in adopting both technical regulations, is to reduce the competitiveness of oil palm crop-
based biofuel and palm oil in the EU market and to shield from competition the EU
production of food and feed crops that may be used for biofuel production and the EU
biofuel industry, while preserving market access for certain trading partners.42>

7.245. The Panel notes however that despite making this assertion against the 7% maximum share,
in its first written submission Indonesia develops its allegation of protectionism only in respect of
the high ILUC-risk cap and phase-out. In its first written submission, Indonesia presents detailed
arguments seeking to establish that the protectionist objective of the high ILUC-risk cap and phase-
out can be inferred from several circumstances, including: (i) the European Union's history of
seeking to limit imports of oil palm crop-based biofuel, inter alia through illegal trade barriers; (ii)
the measure's legislative history and the stated intentions of the European Parliament; (iii) the
design and structure of the measure; and (iv) the measures taken to preserve market access for
important EU trading partners exporting soybean products.4?¢ Indonesia's first written submission
contains no equivalent arguments, and indeed no further explicit arguments or elaboration, in
relation to the alleged protectionist objective of the 7% maximum share.

7.246. In addition, Indonesia's arguments in the context of seeking to demonstrate the alleged
protectionist motivation of the high ILUC-risk cap and phase-out measure would seem to contradict
its assertion that the 7% maximum share has a protectionist objective. As will be addressed further
below, Indonesia argues that the European Union has singled out palm oil-based biofuel to shield
other types of crop-based biofuels from competition, in order to protect EU producers of those other
types of crop-based biofuels (and/or the food or feed crops used as inputs). However, the 7%
maximum share applies to all crop-based biofuels (including, but not limited to, palm oil-based
biofuels).

7.247. Insofar as Indonesia's allegation regarding the protectionist objective of the 7% maximum
share is linked to the stated objective of promoting greater use of advanced biofuels, the Panel does
not see that a stated policy of promoting advanced biofuels is inconsistent with the objective of
limiting the risk of ILUC-related GHG emissions associated with crop-based biofuels. The Panel recalls
that Recital 80 of RED II states that the rationale for the measures is "[t]o prepare for the transition
towards advanced biofuels and minimize the overall direct and indirect land-use change impacts".
Advanced biofuels are not made from crops*?’, and therefore do not, under the stated rationale for
the measures, pose any risk of ILUC-related GHG emissions. This means that the very problems
identified specifically in respect of crop-based biofuel production would make the promotion of
advanced biofuels a logical corollary of limiting the consumption of conventional crop-based biofuels.

7.248. During these proceedings, the European Union clarified that a consideration underlying the
decision to continue to allow crop-based biofuels to count as renewable energy towards each
member State's targets under RED II, and to cap their maximum contribution by reference to 2020
levels (plus one percentage point higher, up to a maximum share of 7%), was that "investments

425 Indonesia's first written submission, para. 581. (emphasis added)

426 Indonesia's first written submission, paras. 584-620.

427 Article 2(34) of RED II defines "advanced biofuels" to mean biofuels produced from the feedstock
listed in Part A of Annex IX, which lists various materials including algae, biowaste, nut shells, corn cobs, and
tree bark.
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that had already been made should not be affected".#?® The Panel notes that this explanation is
consistent with Recital 4 of Directive (EU) 2015/1513 (i.e. the ILUC Directive) which states that:

Where pasture or agricultural land previously destined for food and feed markets is
diverted to biofuel production, the non-fuel demand will still need to be satisfied either
through intensification of current production or by bringing non-agricultural land into
production elsewhere. The latter case constitutes indirect land-use change and when it
involves the conversion of land with high carbon stock it can lead to significant
greenhouse gas emissions. Directives 98/70/EC and 2009/28/EC should therefore be
amended to include provisions to address the impact of indirect land-use change given
that current biofuels are mainly produced from crops grown on existing agricultural
land. Those provisions should take due account of the need to protect investments
already made.

7.249. In its subsequent submissions, Indonesia states that the European Union's explanation is an
admission that the objective of the measure is to "protect investments at home".*?° In this
connection, Indonesia makes certain statements suggesting that this reveals the true objective of
the 7% maximum share, observing in the context of both Article 2.2 and Article XX that:

Due effect should be given to that admission. A WTO Member should not be able to
justify a measure based on alleged public morals or environmental concerns where it
expressly admits that the measure is designed to protect domestic investments.430

7.250. The Panel does not see a basis for Indonesia's assertion that the European Union crafted the
7% maximum share to "protect investments at home". To the contrary, the European Union has
clarified that the 7% maximum share was "without distinction as to where economic operators might
have realised those investments".43!

7.251. Moreover, even assuming for the sake of argument that the investments already made in
conventional biofuel production were exclusively or predominantly domestic investments in EU
territory, and that the motivation for setting the 7% maximum share at that level was to take due
account of the need to protect domestic investments already made, this would not imply that the
objective of the 7% maximum share is something other than limiting the risk of ILUC-related GHG
emissions associated with crop-based biofuels. This would simply mean that the European Union
took economic considerations into account when determining the level of protection it wished to
pursue. The fact that economic considerations (including but not necessarily limited to the decision
to protect investments already made in crop-based biofuel production) led to the 7% maximum
share being set at that level - rather than for instance 5% or 2% - does not detract from the reason
why a maximum share was set in the first place.

7.252. For these reasons, the Panel finds that Indonesia has failed to substantiate its assertion that
the true objective of the 7% maximum share is protectionism in the guise of environmental
protection or has an objective other than that of limiting the risk of ILUC-related GHG emissions
associated with crop-based biofuels.

7.253. Turning to the high ILUC-risk cap and phase-out, Indonesia argues that the protectionist
objective of the high ILUC-risk cap and phase-out can be inferred from several circumstances,
including: (a) the European Union's history of seeking to limit imports of oil palm crop-based biofuel,
inter alia through illegal trade barriers; (b) the measure's legislative history and the stated intentions
of the European Parliament; (c) the design and structure of the measure, including in particular a
multitude of elements showing the arbitrariness of the European Union's formula and methodology
that led to the designation of palm oil-based biofuel as high ILUC-risk; and (d) the measures taken
to preserve market access for important EU trading partners exporting soybean products.432

428 European Union's response to Panel question No. 34(b), para. 172.

429 See e.g. Indonesia's second written submission, paras. 3, 150, 169, 230, 386, 388, 409, 652, 759,
836, 838, 865, 1342, 1348, 1372, and 1383.

430 Indonesia's second written submission, paras. 230 and 1372.

431 European Union's response to Panel's question No. 34, para. 172; response to Panel question
No. 120, paras. 3-6.

432 Indonesia's first written submission, paras. 584-620.
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7.254. The Panel considers that it is well established that panels may make findings based on
inferences and circumstantial evidence?*33, particularly in circumstances where direct evidence is
unlikely to exist. Therefore the Panel does not consider that a complaining Member is required to
adduce direct evidence in all cases and is open to the possibility that a trade-related measure with
a stated environmental objective would be shown, on the basis of circumstantial evidence, to serve
a protectionist objective. Moreover, the Panel understands that, in line with the Appellate Body's
guidance®34, it must consider the inference that might reasonably be drawn on the basis of the
totality of the evidence, rather than focusing on individual pieces of evidence in isolation (which
might become more significant when viewed in their totality). However, for analytical clarity, the
Panel will proceed by examining the specific arguments and categories of evidence presented by
Indonesia before turning to its global assessment.

7.255. Indonesia submits that the protectionist motive of the measure is evidenced by the fact that
the European Union "has a long history of enacting trade barriers" to limit imports of palm oil-based
biofuel to protect the EU biofuel industry and the high ILUC-risk cap and phase-out is the "latest
iteration of these types of measures".#3> In support of that assertion, Indonesia identifies "illegal
trade defence proceedings" that have targeted Indonesian oil palm crop-based biofuel.#3¢ Indonesia
points out that although both WTO panels and the European Union's General Court found the anti-
dumping duties to be unlawful, the European Union initiated an anti-subsidy investigation and in
2019 levied countervailing duties on the imports of oil palm crop-based biofuel.43” Indonesia submits
that a bias against Indonesian exporters of oil palm crop-based biofuel has led to a steep decline in
the imports of Indonesian oil palm crop-based biofuel into the European Union.438

433 See e.g. Appellate Body Reports, Canada - Aircraft, para. 198 (stating that "panels routinely draw
inferences from the facts placed on the record. The inferences drawn may be inferences of fact: that is, from
fact A and fact B, it is reasonable to infer the existence of fact C."); US - Continued Zeroing, para. 357 (stating
that "a panel may have a sufficient basis to reach an affirmative finding regarding a particular fact or claim on
the basis of inferences that can be reasonably drawn from circumstantial rather than direct evidence."); and
Panel Report, Thailand - Cigarettes (Philippines) (Article 21.5 - Philippines), para. 7.778 (stating that "[a]s a
consequence of the applicable evidentiary standard being closer to that of a balance of probabilities, and not
that of certainty or proof beyond a reasonable doubt, it is well established that panels may make findings of
fact based on inferences and circumstantial evidence.")

434 See e.g. Appellate Body Report, US - DRAMS, paras. 141-158.

435 Indonesia's first written submission, paras. 545 and 585.

436 Indonesia's first written submission, paras. 587-591. Indonesia refers to WTO disputes,

EU — Biodiesel (Argentina) and EU — Biodiesel (Indonesia); anti-dumping duties challenged by Argentinian
and Indonesian producers before the European Union's General Court (Case T-80/14, PT Musim Mas v. Council,
EU:T:2016:504, (Exhibit IDN-200), and related proceedings; Orders of the President of the Court of

15 February 2018 in Joined Cases C-602/16 P, and C- 607/16 P to C-609/16 P, EU:C:2019:1148, (Exhibit IDN-
201); Orders of the President of the Court of 16 February 2018 in Cases C-603/16 P, EU:C:2019:1040, to C-
606/16 P, EU:C:2018:156, (Exhibit IDN-202); Notice concerning the judgments of the General Court of

15 September 2016 in Cases T-80/14, T- 111/14 to T-121/14 and T-139/14 regarding Council Implementing
Regulation (EU) No 1194/2013 imposing a definitive anti-dumping duty and collecting definitively the
provisional duty imposed on Argentinian and Indonesian imports of biodiesel, and following the
recommendations and rulings adopted by the Dispute Settlement Body of the World Trade Organisation in
disputes DS473 and DS480 (EU — Anti-Dumping Measures on Biodiesel disputes), OJ 2018 C 181, p. 5,
(Exhibit IDN-203); and Commission Implementing Regulation (EU) 2018/1570 of 18 October 2018 terminating
the proceedings concerning imports of biodiesel originating in Argentina and Indonesia and repealing
Implementing Regulation (EU) No 1194/2013, O] 2018 L 262, p. 40, (Exhibit IDN-27)); and a trade remedy
investigation by the European Union (Notice of initiation of an anti-subsidy proceeding concerning imports of
biodiesel originating in Indonesia, OJ 2018 C 439, p. 16, (Exhibit IDN-204); Commission Implementing
Regulation (EU) 2019/1344 of 12 August 2019 imposing a provisional countervailing duty on imports of
biodiesel originating in Indonesia, OJ 2019 L 212, p. 1 (Exhibit IDN-28); Commission Implementing Regulation
(EU) 2019/2092 of 28 November 2019 imposing a definitive countervailing duty on imports of biodiesel
originating in Indonesia, OJ 2019 L 317, p. 42 (Exhibit IDN-29); Commission Implementing Decision (EU)
2019/245 of 11 February 2019 accepting undertaking offers following the imposition of definitive countervailing
duties on imports of biodiesel originating in Argentina, O] 2019 L 40, p. 71 (Exhibit IDN-205); and Commission
Implementing Regulation (EU) 2019/2092 of 28 November 2019 imposing a definitive countervailing duty on
imports of biodiesel originating in Indonesia, OJ 2019 L 317, p. 42, (Exhibit IDN-29), Recitals 490-500.)

437 Indonesia's first written submission, paras. 587-590.

438 Indonesia's first written submission, para. 590 (referring to Eurostat, "Data on EU imports of
biodiesel", (Exhibit IDN-41)). According to Indonesia, this data does not include imports of HVO given that HVO
lacks a unique CN code identifier at the 8-digit level. Eurostat import statistics do not allow extractions beyond
the 8-digit level. The data for 2020 is annualized based on the latest available import data (January to October
2020).
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7.256. The European Union responds that the trade defence measures referred to by Indonesia
concerned not only palm oil-based biofuel but also soybean oil-based biofuel from Argentina: and
led to an increase in the imports of palm oil as feedstock for domestically produced biofuel.43°
Furthermore, the European Union argues that these measures were tailored to the specific injurious
situation and do not reflect or discuss the broader policy concerns that are addressed by the cap
and phase-out.*40

7.257. The Panel considers that any connection between the trade defence measures and the high
ILUC-risk cap and phase-out is very attenuated if it exists at all. The Panel notes that trade defence
measures follow investigations that are typically initiated by the domestic industry and are imposed
based on methodologies specifically prescribed by the relevant national legislation and regulated by
the Anti-Dumping and SCM Agreements. The Panel recognizes that the trade defence measures on
imported biofuels taken by the European Union can be viewed as evidence that domestic EU
producers have, at various points, sought protection from imports of biofuels, including (but not
limited to) palm oil-based biofuel. However, there appears to be no evidence on record of any link
between EU trade defence measures and the high ILUC-risk cap and phase-out. For these reasons,
the Panel does not consider that past trade defence measures adopted by the European Union on
imports of biodiesel suggest a protectionist objective in respect of the high ILUC-risk cap and phase-
out, in contradiction to the stated objective of limiting the risk of ILUC-related GHG emission
associated with crop-based biofuels.

7.258. Indonesia submits that the measure's legislative history and the stated intentions of the
European Parliament reveal the measure's protectionist objective. Indonesia refers to several
circumstances, including: the European Parliament's resolution of 4 April 2017 calling for a phase-
out of palm oil as a biofuel component**!; the European Parliament's proposed amendment to the
European Commission's RED II proposal*4?; and statements by some EU lawmakers justifying the
proposed amendment on grounds unrelated to environmental protection.443

7.259. The European Union responds that the European Commission's initial proposal was subject
to various consultations and amendments throughout the legislative process, and that not all of the
provisions of the initial proposal or the proposed amendments were retained in the final text of RED
I1.444 The European Union further notes that in spite of "inter-institutional debate on certain issues
... there was considerable convergence on the core policy objectives" of RED II.#*> With respect to
the statements from certain members of the European Parliament, the European Union argues that
these statements made during a parliamentary debate should be approached with caution, given
various motivations for the declarations#46; that it would be incoherent to ignore the text of RED II,
but give weight to isolated statements of certain lawmakers as evidence of the objectives pursued
by the measure**’; and that, in any event, the statements reflect a common concern about the
environment and there is no indication of an attempt to disguise a protectionist measure favouring
domestic producers.448

7.260. The Panel recalls that the legislative history of a measure is a source of information that may
be taken into account to inform a panel's assessment of a measure's design, structure, and intended
operation.**® However, where evidence is submitted to reflect the subjective intent of legislators as
distinct from the motivations expressed in the resulting legal instrument, an appropriate degree of

439 European Union's opening statement at the first meeting of the Panel, para. 47.

440 European Union's opening statement at the first meeting of the Panel, para. 48; opening statement
at the second meeting of the Panel, paras. 99-100.

441 Furopean Parliament Resolution of 4 April 2017, (Exhibit IDN-89), para. 82.

442 promotion of the use of energy from renewable sources, P8_TA (2018)0009, Amendment 307,
(Exhibit IDN-193); European Parliament, Governance of the Energy Union (debate), 15 January 2019, (Exhibit
IDN-194), pp. 3-4; European Parliament, Governance of the Energy Union (debate), 12 November 2018,
(Exhibit IDN-206), Statement by L. Boylan ("An end to palm oil is in sight but we cannot have any backsliding
on this.").

443 European Parliament, Governance of the Energy Union (debate), 15 January 2019, (Exhibit IDN-
194), pp. 7 and 8.

444 European Union's first written submission, paras. 248-251.

445 European Union's first written submission, paras. 248-252.

446 European Union's opening statement at the first meeting of the Panel, para. 61.

447 European Union's second written submission, para. 199.

448 European Union's opening statement at the first meeting of the Panel, para. 62.

449 Appellate Body Report, US - Tuna II (Mexico), para. 314; and Panel Report, US - 1916 Act,
para. 6.17. See also Appellate Body Reports, US - COOL, para. 395; and Colombia - Textiles, para. 5.80.
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caution needs to be exercised in relying on such evidence.*° Nonetheless, depending on the
circumstances of the case, the declared intention of legislators can play an important role.4>!

7.261. The Panel observes that the resolution of the European Parliament of 4 April 2017 called for
a phase-out of palm oil as a biofuel component preferably by 2020. In this 15-page resolution, the
European Parliament conducts an analysis of climate change, environmental considerations,
deforestation and social implications of palm oil production (and to some extent that of other
vegetable crops and agriculture in general). The European Parliament refers to the "indirect effects
of EU biofuel demand associated with tropical forest destruction" and notes that "once Indirect Land
Use Change (ILUC) is taken into account, crop-derived biofuels can in some cases even result in a
net increase in greenhouse gas emissions, e.g. the burning of habitats with high-carbon stocks like
tropical forests and peatland."452 In this and other respects discussed below, the resolution appears
to be fully consistent with the understanding that the objective of the high ILUC-risk cap and phase-
out is to limit the risk of ILUC-related GHG emissions associated with crop-based biofuels.

7.262. In this resolution the European Parliament recognizes that simply banning or phasing out
the use of palm oil as a component of biofuels could give rise to replacement tropical vegetable oils
in all probability being grown in the same ecologically sensitive regions as palm oil and which may
have "a much higher impact on biodiversity, land use and greenhouse gas emissions than palm oil
itself". It is in this context that the European Parliament recommends the promotion of "more
sustainable alternatives for biofuel use, such as ... oils produced from domestically cultivated rape
and sunflower seeds".*53

7.263. Thus, by its own terms, the resolution recommends a ban or phase-out of consumption of
palm oil-based biofuel in the European Union for reasons related to the risk of ILUC-related GHG
emissions. It recognizes that the possible unintended consequence could be substitution effects in
the same sensitive regions, which could have a much higher impact. In this context, the resolution
recommends the promotion of more sustainable alternatives, and contemplates domestically
cultivated rape and sunflower seeds to avoid giving rise to what are referred to in the resolution as
"replacement tropical vegetable oils". This reference to domestically cultivated rape and sunflower
seeds appears to be not so much an admission of a protectionist objective, but rather an illustrative
example ("such as ...") of oil-stock that is not grown in tropical areas where there is a risk of
replacement by other tropical vegetable oils. This is therefore not, in the Panel's view, evidence that
the high ILUC-risk cap and phase-out has an objective other than limiting the risk of ILUC-related
GHG emissions associated with crop-based biofuels.

7.264. The Panel recalls that on 17 January 2018, the European Parliament called for the phasing
out, by 2021, of palm oil-based biofuel for calculating EU renewable energy targets. As with the
resolution of the European Parliament of 2017, the Panel sees nothing in the proposed amendment
that contradicts the understanding that the high ILUC-risk cap and phase-out has the objective of
limiting the risk of ILUC-related GHG emissions associated with crop-based biofuels. The fact that
the proposed amendment singled out palm oil as the only biofuel feedstock to be excluded from
counting towards the EU renewable energy consumption targets does not, in itself, speak to whether
such an exclusion would be justified, or call into question the stated objective of limiting ILUC-related
GHG emissions associated with crop-based biofuel.

7.265. The Panel notes that the European Parliament's proposed amendment raised substantive
concerns in the European Commission about the compatibility of those amendments with the
European Union's WTO obligations. Indonesia refers, in this connection, to internal legal advice

450 panel Reports, US - COOL, para. 7.691; and Appellate Body Reports, US - COOL, para. 420. See
also Appellate Body Reports, Japan - Alcoholic Beverages II, p. 27, DSR 1996: 1, 97, at 119; and Chile -
Alcoholic Beverages, para. 62.

451 panel Reports, Mexico — Taxes on Soft Drinks, para. 8.91 (referring to Appellate Body Report,
Canada - Periodicals, pp. 30-32, DSR 1997:1, p. 449, at pp. 475-476); and EC - Approval and Marketing of
Biotech Products, paras. 7.522-7.523.

452 European Parliament Resolution of 4 April 2017, (Exhibit IDN-89), paras. 76 and 77. It should be
noted that in this Resolution, the European Union "welcomes the fact that Malaysian primary forest levels have
increased since 1990, but remains concerned that current deforestation levels in Indonesia are running at a
rate of -0,5 % total loss every five years" (General considerations, para. 11).

453 European Parliament Resolution of 4 April 2017, (Exhibit IDN-89), paras. 82-83. (emphasis added)
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regarding the consistency of the proposed amendment with EU and WTO law.#>* The Panel notes
that there is a question of how much weight it should accord to such internal legal advice in the
context of its objective assessment of the matter.#>> However, leaving that question to one side, the
Panel considers that the contents of that opinion do not identify any aspect of the opinion that calls
into question, or is inconsistent with, the measure's stated objective to limit the risk of ILUC-related
GHG emissions associated with crop-based biofuels.

7.266. Furthermore, while the legal opinion does express concerns about the WTO-consistency of
the proposed amendment that would have phased out palm oil-based biofuel by 2021, the high
ILUC-risk cap and phase-out that was ultimately adopted differs in a material respect from that
proposed amendment. Whereas the proposed amendment would have singled out palm oil-based
biofuel in a way that gave rise to the concerns set out in the legal opinion, the high ILUC-risk cap
and phase-out that was subsequently adopted is directed at any crop-based biofuels that are
classified as high ILUC risk, and is implemented through the Delegated Regulation which sets out a
formula that applies generally and equally to all crop-based biofuels. While the application of that
formula based on the data that was before the European Union authorities as of 2019 led to the
conclusion that palm oil-based biofuel was, at that time, the only crop-based biofuel that qualified
as high ILUC risk, this does not change the fact that the formula applies generally and equally to all
crop-based biofuels and may, in the future, lead to other oil-based biofuels being determined to
qualify as high ILUC-risk biofuels. It is possible that this material difference between the proposed
amendment and the high ILUC-risk cap and phase-out may have actually been informed by the
internal legal advice presented regarding the possible WTO-consistency of the proposed amendment.

7.267. Indonesia further seeks to link the proposed amendment and the high ILUC-risk cap,
introduced subsequently in RED II, and demonstrate a protectionist purpose to both by relying on
the following quotes from members of the European Parliament. The Panel does not consider that
the selected quotations highlighted by Indonesia reveal that the measure has a protectionist
objective:

a. The European Union should be "credible on limiting the worst biofuels, palm oil in
particular" and "[a]n end to palm oil [being] in sight" without the option of "any backsliding
on it".4%6 The Panel considers that the statements read in their entirety indicate concerns
that are in line with the stated objectives of the measure.

b. "It is essential to reduce the geopolitical risk by limiting [the European Union's]
dependence on imports and to stimulate green growth."4>7 The Panel notes that it is not
clear whether this statement relates to limiting imports of palm oil-based biofuel or
promoting the use of renewable energy sources over importing fossil fuels.

c. "Giving up palm oil is the best decision - it competes with rapeseed cultivated in Europe,
and its production leads to the cutting down of tropical forests."4>® The Panel notes that
this statement, while containing a reference to palm oil competing with rapeseed oil, does
not show that the high ILUC-risk cap and phase-out was adopted to protect domestic
products. It seems to reflect individual motivations of a single MEP that cannot be
attributed to all legislators. In addition, another part of the same statement appears to

454 Indonesia's first written submission, para. 146, referring to Letter of DG Trade to DG Energy, (Exhibit
IDN-91).

455 In Thailand - Cigarettes (Philippines) (Article 21.5 - Philippines), the panel observed, in somewhat
analogous circumstances, that "it is perfectly normal for different individuals or agencies within a government,
or advising a government, to hold different views on certain legal issues. In addition, we consider that it is to
be expected that a Member's view on certain issues may change or evolve over time. ... More generally, if a
complaining party considers that certain arguments or analysis contained in an agency's opinions are
compelling, then it may present those arguments or analysis to the Panel — authorship by an organ or agency
of the responding party does not itself contribute to the force of the arguments or analysis." (Panel Report,
Thailand - Cigarettes (Philippines) (Article 21.5 - Philippines), para. 7.52.)

456 European Parliament, Governance of the Energy Union (debate), 12 November 2018, (Exhibit IDN-
206), pp. 8 and 17.

457 European Parliament, Governance of the Energy Union (debate), 15 January 2019, (Exhibit IDN-
194), p. 8.

458 European Parliament, Governance of the Energy Union (debate), 15 January 2019, (Exhibit IDN-
194), pp. 7-8.
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confirm the objective of the measure: "The drive to reduce greenhouse gas emissions in
order to limit adverse climate change is definitely a commendable action."

d. The Panel further notes that among the variety of positions presented in the MEPSs'
statements on the record, the vast majority confirms the objectives of RED II as
addressing climate change through the reduction of GHG emissions and promotion of
renewable energy sources.*>°

7.268. The Panel next turns to Indonesia's argument that a protectionist objective can be inferred
from "the design and structure" of the high ILUC-risk cap and phase-out.#®® Under that heading,
Indonesia refers to a multitude of elements allegedly showing the arbitrariness of the EU formula
and methodology that led to the classification of oil palm crop as high ILUC risk. Among other things,
Indonesia argues that protection against ILUC risk cannot be the basis for a legitimate regulatory
distinction; that there is no basis for the European Union's decision to designate specifically oil palm
crop-based biofuel as high ILUC-risk; that there are multiple flaws in the EU ILUC methodology and
formula; that the parameters of the formula and the data reported in the Annex to the Delegated
Regulation were specifically selected to ensure that only palm oil-based biofuels were designated as
high ILUC-risk; and that the low ILUC-risk criteria are impracticable and ineffective.

7.269. The Panel observes that the arguments Indonesia presents here are many of the same
arguments that Indonesia makes under the "legitimate regulatory distinction" step of the analysis
under Article 2.1. The Panel considers that the issues raised by Indonesia are more appropriately
addressed together with other aspects of the design and operation of the measure as part of the
examination of the "legitimate regulatory distinction" step under Article 2.1. In any event, the Panel
considers that even if these issues were to be addressed in the context of making a finding on
whether the measure has a protectionist objective, the Panel's findings under Article 2.1 do not
provide support for Indonesia's allegation that the high ILUC-risk cap and phase-out has a
protectionist objective.

7.270. Finally, the Panel turns to Indonesia's argument that the protectionist objective of the high
ILUC-risk cap and phase-out can be inferred from the measures taken to preserve market access
for important EU trading partners exporting soybean products. In this connection, Indonesia refers
to a political agreement "to import more soybeans from the United States" shortly before the
adoption of the Delegated Regulation on 13 March 201945 which allowed US soybean certified under
the U.S. Soybean Sustainability Assurance Protocol to be classified as sustainable under RED I.462
Indonesia also refers to alleged special treatment accorded to imports of soybeans from the Mercosur
countries, including Brazil, despite evidence of higher deforestation rates in South America's primary
rainforest, compared to Southeast Asia, and particularly the high rates observed in Brazil.463
According to Indonesia, a ban on imports of soybean oil for biofuel production would have derailed
approval of the EU-Mercosur free trade agreement.464

459 European Parliament, Governance of the Energy Union (debate), 15 January 2019, (Exhibit IDN-
194); European Parliament, Governance of the Energy Union (debate), 12 November 2018, (Exhibit IDN-206).

460 Indonesia's first written submission, paras. 598-611.

461 Indonesia's first written submission, para. 613, referring to Joint U.S.-EU Statement on 25 July 2018
following President Juncker's visit to the White House, (Exhibit IDN-92); Statement by President Jean-Claude
Juncker at the joint press conference in the White House Rose Garden with Donald Trump, President of the
United States, 25 July 2018, (Exhibit IDN-93).

462 Indonesia's first written submission, para. 613, referring to Commission Implementing Decision (EU)
2019/142, (Exhibit IDN-94), pp. 10-11; European Commission press, "The Commission recognises the U.S.
Soya bean - scheme as compatible with EU sustainable standards", 29 January 2019, (Exhibit IDN-95).

463 Indonesia's first written submission, paras. 616 and 618 (referring to M. Weisse and E.D. Goldman,
"The World Lost a Belgium-sized Area of Primary Rainforests Last Year", (Exhibit IDN-148); H. Escobar,
"Brazil's deforestation is exploding—and 2020 will be worse", Science 22 (2019), (Exhibit IDN-207); R. Rajao
et al., "The rotten apples of Brazil's agribusiness", Science, Vol. 369:6501, 246, (Exhibit IDN-208); and
Finkbeiner Expert Opinion, (Exhibit IDN-126), Section 2.2.1).

464 Indonesia's first written submission, para. 617 (referring to Communication by the European
Commission, "EU and Mercosur reach agreement on trade", 28 June 2019, (Exhibit IDN-209); and
Communication by the European Commission, "European Commission publishes draft Sustainability Impact
Assessment for the Trade part of the EU-Mercosur Association Agreement”, 8 July 2020, (Exhibit IDN-210)).
Indonesia states that the European Union imports significant amounts of soybean crop- based biofuel from
Argentina. (See Figure No. 26 of Indonesia's first written submission).
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7.271. The European Union responds that the reference to the US Soybean Sustainability Assurance
Protocol does nothing to negate the genuineness of the values pursued by the measures at issue.46>
It states that the Protocol is a voluntary scheme allowing economic operators to demonstrate
compliance with the sustainability and GHG saving criteria.*®® Furthermore, the European Union
submits that the application of the high ILUC-risk formula does not indicate that soybean production
represents equal or equivalent risk of overall emissions or adverse environmental effects as palm oil
and the evidence presented by Indonesia does not undermine this.46”

7.272. The Panel considers that any connection between the US Soybean Sustainability Protocol
and the high ILUC-risk cap and phase-out is very attenuated if it exists at all. The US Soybean
Sustainability Assurance Protocol concerns DLUC, which is addressed under the sustainability and
GHG emission savings criteria, rather than ILUC. The RED I directive, in force at the time, specifically
provided for a possibility of certifying biofuels produced in a sustainable manner through such
mechanisms.*%® Furthermore, the US Soybean Sustainability Assurance Protocol does not set out
any obligation on the European Union to import more soybeans from the United States. Indonesia's
contention that there was a political agreement to import more soybeans from the United States is
based solely on a 25 July 2018 statement by EU Commission President Jean-Claude Juncker, made
at a joint press conference with the President of the United States, that "the European Union can
import more soybeans from the U.S. and it will be done".#%° This statement, which was made without
any further elaboration, is part of a brief and general statement identifying a number of areas on
which the European Union and the United States had agreed to work together. As regards soybeans,
the Joint US-EU Statement of the same date merely states that "[w]e will also work to reduce barriers
and increase trade in services, chemicals, pharmaceuticals, medical products, as well as
soybeans".470

7.273. Furthermore, the statements of EU officials referenced by Indonesia regarding arrangements
to promote bilateral trade, including in soybeans, do not imply that the high ILUC-risk cap and
phase-out measure has a protectionist objective.4’! Indonesia has not pointed to any obligation on
the European Union to import more soybeans from Mercosur countries. In the Panel's view,
Indonesia's argument that the high ILUC-risk formula was designed to preserve access for soybean
products, despite the negative environmental effects of production of soybean, is more appropriately
addressed together with other aspects of the design and operation of the measure as part of the
"legitimate regulatory distinction" step of the analysis under Article 2.1.

7.274. The Panel understands Indonesia's overarching argument to be that consideration of all of
the evidence reviewed above demonstrates that the classification of oil palm crop as high ILUC risk
is merely an ex post rationalization, through the invention of the high ILUC-risk concept, to ban
palm oil-based biofuel in line with the earlier protectionist statements of EU lawmakers. As noted at
the outset, the Panel accepts that individual pieces of evidence in isolation may become more
significant when viewed in their totality, insofar as they are interrelated. However, the Panel is not
persuaded that this is the picture that emerges from considering the evidence in its totality in this
case. The Panel fails to see anything in the arguments and evidence of Indonesia that contradicts
the conclusion that the objective of the high ILUC-risk cap and phase-out is to limit the risk of ILUC-
related GHG emissions associated with crop-based biofuels.

7.275. The Panel therefore finds that Indonesia has not substantiated its assertion that the
measures' actual objective is protectionism in the guise of environmental protection.

465 European Union's first written submission, para. 792.

466 European Union's first written submission, para. 792.

467 European Union's second written submission, paras. 360-361.

468 RED I, (Exhibit IDN-18), Recital 79, p. 13; Commission Implementing Decision (EU) 2019/142,
(Exhibit IDN-94); European Commission press, "The Commission recognises the U.S. Soya bean - scheme as
compatible with EU sustainable standards", 29 January 2019, (Exhibit IDN-95).

469 Statement by President Jean-Claude Juncker at the joint press conference in the White House Rose
Garden with Donald Trump, President of the United States, 25 July 2018, (Exhibit IDN-93).

470 Joint U.S.-EU Statement on 25 July 2018 following President Juncker's visit to the White House,
(Exhibit IDN-92).

471 Statement by President Jean-Claude Juncker at the joint press conference in the White House Rose
Garden with Donald Trump, President of the United States, 25 July 2018, (Exhibit IDN-93); Commission
Implementing Decision (EU) 2019/142, (Exhibit IDN-94).
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7.1.2.3.3.5 Conclusion on the identification of the objective

7.276. The Panel understands that the stated rationale for the 7% maximum share and the high
ILUC-risk cap and phase-out is to limit the risk of ILUC-related GHG emissions associated with crop-
based biofuels. The Panel agrees with Indonesia that it is appropriate to identify the objective of the
specific measures at issue, as opposed to the wider objectives of RED II or the EU Biofuels regime
as a whole. The Panel is not persuaded by the European Union's argument that the Panel must
consider how the measures pursue the protection of biodiversity and EU public moral concerns as
separate objectives from the objective to limit the risk of ILUC-related GHG emissions. The Panel
finds that Indonesia has not substantiated its assertion that the measures' actual objective is
protectionism in the guise of environmental protection.

7.1.2.3.4 Legitimacy of the objective

7.277. The Panel recalls that the identification of the measures' objective conditions the nature and
scope of subsequent steps of the analysis under Article 2.2, including the assessment of whether it
is a "legitimate objective". The Panel now proceeds to consider whether limiting the risk of ILUC-
related GHG emissions posed by crop-based biofuels is a legitimate objective.

7.278. Indonesia argues that the stated objective is not "legitimate": it argues that "statements
based on ILUC are impossible to prove" and therefore, relevant international standards "exclude
ILUC from being taken into account"4’?; it maintains in the context of Article 2.1 and Article 2.2 that
because ILUC can neither be observed nor measured, the measures protect against a "fictional risk"
and the regulation of ILUC-related GHG emissions is not "legitimate"473; and it questions, in response
to the European Union's arguments on the common concern of mankind, the legitimacy of addressing
GHG emissions outside of a Member's own territory.

7.279. The Panel begins by addressing whether the particular objective of limiting the risk of
ILUC-related GHG emissions posed by crop-based biofuels prima facie falls within the scope of one
or more of the legitimate objectives that are reflected in the text of Article 2.2, the Preamble to the
TBT Agreement, and/or Article XX. After conducting that analysis, and before reaching a definitive
conclusion on the legitimacy of the objective pursued, the Panel will address a number of issues that
are raised by Indonesia's arguments and that, in the Panel's view, are pertinent to the appraisal of
the legitimacy of the objective. These issues include: (a) the status of ILUC under current
international standards; (b) the existence of a risk of ILUC-related GHG emissions associated with
the production of crop-based biofuels; and (c) the fact that agricultural activities and the associated
ILUC and ILUC-related GHG emissions in question occur outside of the territory of the
European Union.

7.1.2.3.4.1 Relation to the legitimate objectives specified in Article 2.2, the Preamble to
the TBT Agreement, and Article XX

7.280. The Appellate Body has indicated that the objectives expressly listed in Article 2.2 "provide
a reference point for which other objectives may be considered to be legitimate in the sense of
Article 2.2" and "objectives recognized in the provisions of other covered agreements may provide
guidance for, or may inform, the analysis of what might be considered to be a legitimate objective
under Article 2.2."474 The Panel considers that the provisions of other covered agreements that may
provide guidance and inform the analysis in this regard would include, most notably, the objectives
set out in the general exceptions of Article XX of the GATT 1994. The Panel now proceeds to address
whether the specific objective of limiting the risk of ILUC-related GHG emissions prima facie falls

472 Indonesia's first written submission, paras. 532, 599-600, 623.

473 Indonesia's first written submission, para. 624 (arguing that "the alleged objective of the 7%
limitation is the protection against a risk (of ILUC GHG emissions) that can be neither observed nor quantified.
Protection against such a risk is not a legitimate objective within the meaning of Article 2.2 of the
TBT Agreement.") and para. 533 (reiterating, in the context of its arguments under Article 2.1 of the
TBT Agreement, that "[p]rotection against a risk (of ILUC GHG emissions) that can be neither observed nor
quantified cannot be the basis of a legitimate distinction within the meaning of Article 2.1 of the
TBT Agreement.")

474 Appellate Body Reports, US - Tuna II (Mexico), para. 313; and US - COOL, para. 370.
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within the scope of one or more of the legitimate objectives specified in the text of Article 2.2 and/or
Article XX.

7.281. The Panel considers that although it is free to develop its own reasoning in light of the
arguments of the parties*’®, it is it not free to make a case for either party. In the context of its
assessment of the high ILUC-risk cap and phase-out under Article XX, the Panel would not be able
to consider the applicability of the general exceptions generally, but would be confined to the
particular exceptions invoked by the European Union. Accordingly, the Panel focuses on the specific
subparagraphs of Article XX put forward by the European Union in its submissions.

7.282. First, in the context of Article XX, the European Union argues that the high ILUC-risk cap
and phase-out is justified under Article XX(g), as a measure relating to the conservation of
"exhaustible natural resources".

7.283. The Appellate Body has stated that Article XX(g) covers measures directed at the "the
preservation of the environment, especially of natural resources"476, and in past cases a broad range
of policies have been found to fall within the scope of measures relating to the conservation of
exhaustible natural resources. The Appellate Body has held that the terms "exhaustible natural
resources" must be read "in light of contemporary concerns of the community of nations about the
protection and conservation of the environment"4’7 and has concluded that "exhaustible natural
resources" covers both living and non-living exhaustible natural resources.4’® In past cases,
measures taken to conserve clean airt’?, sea turtles*®®, petroleum?#8!, and various mineral
resources*®2 have been found to be measures relating to the conservation of "exhaustible natural
resources" under Article XX(g).

7.284. The Panel notes that the conservation of exhaustible natural resources is not specifically
mentioned as a legitimate objective in either Article 2.2 or the Preamble to the TBT Agreement.
However, both refer to the "the protection of ... the environment" and Article XX(g) covers measures
directed at the "the preservation of the environment, especially of natural resources".483 In other
words, measures taken with the objective of conserving exhaustible natural resources in the sense
of Article XX(g) would in principle fall within the scope of measures to taken to protect "the
environment" in the sense of Article 2.2 and the Preamble to the TBT Agreement.

7.285. The Panel recalls that as set out in Recitals 80 and 81 of RED II, the measures at issue are
aimed at limiting the risk of ILUC-related GHG emissions that arise when the cultivation of crops for
biofuels displaces traditional production of crops for food and feed purposes, leading to "the
extension of agricultural land into areas with high-carbon stock, such as forests, wetlands and
peatland, causing additional greenhouse gas emissions".484 Thus, the measures seek to limit the risk
of ILUC-related GHG emissions associated with crop-based biofuels, which would arise when the
cultivation of crops for biofuels displaces traditional production of crops for food and feed purposes
requiring the extension of agricultural land into areas with high-carbon stock, including forests,
wetlands and peatland. The objective of the 7% maximum share and the high ILUC-risk cap and
phase-out therefore prima facie relates to the conservation of an "exhaustible natural resource",
namely high-carbon stock land (forests, wetlands and peatland). Furthermore, in addition to high-
carbon stock land being an exhaustible natural resource in and of itself, the Panel considers that
measures taken to conserve high-carbon stock land, and thereby avoid the GHG emissions that

475 The Appellate Body has stated that "the Panel is not bound by the arguments raised by a party and
can use those arguments freely to develop its own legal reasoning to supports its findings and conclusions in
the matter under consideration. Moreover, if the panel's analysis was shaped solely by the parties' arguments,
the panel may not be able to conduct an objective assessment of the matter, as required under Article 11 of
the DSU." (Appellate Body Report, Brazil — Taxation, para. 5.171 (referring to Appellate Body Reports,

EC - Hormones, para. 156; Korea — Dairy, para. 139; and US - Certain EC Products, para. 123).)

476 Appellate Body Reports, China - Raw Materials, para. 355.

477 Appellate Body Report, US — Shrimp, para. 129.

478 Appellate Body Report, US — Shrimp, para. 131.

479 pAppellate Body Report, US - Gasoline, p. 14.

480 Appellate Body Report, US — Shrimp, para. 131.

481 Appellate Body Report, US - Shrimp, para. 128.

482 Appellate Body Report, US - Shrimp, para. 128; and Panel Reports, China - Raw Materials,
para. 7.369.

483 Appellate Body Reports, China - Raw Materials, para. 355.

484 Recital 81 of RED II.
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would be released through their use, are related to the conservation of a wide range of exhaustible
natural resources that are threatened by increased GHG emissions and climate change.

7.286. The Panel is therefore satisfied that the objective of limiting the risk of ILUC-related GHG
emissions associated with crop-based biofuels prima facie falls within the scope of the objective of
"the conservation of exhaustible natural resources" within the meaning of Article XX(g), and within
the scope of the objective of "the protection ... of the environment" under Article 2.2 and the
Preamble to the TBT Agreement and is therefore prima facie a "legitimate objective".

7.287. Second, in the context of Article XX, the European Union argues that the high ILUC-risk cap
and phase-out is justified under Article XX(b), as a measure necessary to protect human, animal or
plant life or health.

7.288. The Panel notes that in past cases, a broad range of policies has been found to fall within
the scope of measures taken for the protection of human, animal and plant life or health. These
include policies relating to the reduction of air pollution as a result of consumption of gasoline*8>,
the reduction of risks arising from the accumulation of waste tyres+8®, and even the protection of
monkeys in the wild.487

7.289. The Panel notes that the objective of protecting human, animal or plant life and health is
referred to as a legitimate objective in very similar terms in Article XX(b)*88, Article 2.248°, and the
Preamble to the TBT Agreement.*?® Panels and the Appellate Body have stated that "few interests
are more 'vital' and 'important' than protecting human beings from health risks, and protecting the
environment is no less important".4°1

7.290. The Panel recalls that as set out in Recitals 80 and 81 of RED II, the measures at issue are
aimed at limiting the risk of ILUC-related GHG emissions associated with crop-based biofuels. In
Brazil - Retreaded Tyres, the Appellate Body suggested that "measures adopted in order to
attenuate global warming and climate change" would fall within the scope of Article XX(b) in the
context of providing guidance on how panels should assess certain "complex public health or
environmental problems" under the necessity test in Article XX(b).#°2 In Brazil — Taxation, the panel
found that "the reduction of CO, emissions is one of the policies covered by subparagraph (b) of
Article XX, given that it can fall within the range of policies that protect human life or health".4°3 The
Panel sees no reason to disagree, considering that global warming and climate change pose one of
the greatest threats to life and health on the planet. The objective of limiting the risk of ILUC-related
GHG emissions associated with crop-based biofuels therefore prima facie relates to the protection of
human, animal or plant life or health.

7.291. The Panel is therefore satisfied that the objective of limiting the risk of ILUC-related GHG
emissions associated with crop-based biofuels prima facie falls within the scope of the objective of
protecting human, animal or plant life or health within the meaning of Article XX(b), Article 2.2 and
the Preamble to the TBT Agreement and is therefore prima facie a "legitimate objective".

7.292. In the context of Article XX, the European Union has argued that the high ILUC-risk cap and
phase-out is justified under Article XX(a), as a measure necessary to protect public morals.

7.293. For reasons already set out in the context of the Panel's identification of the objective of the
measures at issue, the Panel is unpersuaded that there is any need to make an additional ruling on
whether the objective of limiting the risk of ILUC-related GHG emissions associated with crop-based
biofuels would fall within the scope of the objective protecting EU public morals. In this connection,

485 panel Report, US - Gasoline, para. 6.21.

486 panel Reports, China - Raw Materials, para. 7.479 (referring to Panel Reports, US - Gasoline,
para. 6.21 and Brazil - Retreaded Tyres, paras. 7.108 and 7.115).

487 panel Report, Brazil — Retreaded Tyres, paras. 7.108 and 7.115.

488 Article XX(b) refers to measures necessary "to protect human, animal or plant life or health".

489 Article 2.2 refers to the "protection of human health or safety, animal or plant life or health".

490 The sixth Recital of the Preamble to the TBT Agreement refers to "the protection of human, animal or
plant life or health".

491 panel Report, Brazil - Retreaded Tyres, para. 7.108. See also Appellate Body Report, Brazil -
Retreaded Tyres, para. 179.

492 Appellate Body Report, Brazil — Retreaded Tyres, para. 151.

493 panel Reports, Brazil — Taxation, para. 7.880.
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the Panel observes that a finding on whether the high ILUC-risk cap and phase-out additionally
pursues a "legitimate objective" of protecting EU public morals would have no impact on the outcome
of the proceedings. If the Panel were to agree with the European Union that the same measure that
pursues the legitimate objectives of protecting human, animal and plant life and health and the
conservation of exhaustible natural resources also pursues the objective of protecting EU public
morals, this would merely serve to establish an additional basis for the overall conclusion that the
measure pursues a legitimate objective for the purposes of Article 2.2. Were the Panel to agree with
Indonesia that the measure does not pursue the objective of protecting EU public morals, this would
not alter the conclusion that the measure pursues the legitimate objectives of protecting human,
animal and plant life and health and the conservation of exhaustible natural resources.

7.294. In light of the foregoing, the Panel finds that the objective of limiting the risk of ILUC-related
GHG emissions associated with crop-based biofuels is prima facie a "legitimate objective" under
Article 2.2, given that this objective is prima facie within the scope of policies related to the
conservation of exhaustible natural resources (forests, wetlands, and peatland) and the environment
more generally, and is also prima facie within the scope of policies directed to the protection of
human, animal or plant life or health. Before reaching a definitive conclusion on the legitimacy of
the objective pursued, however, the Panel considers it necessary to consider and address a humber
of issues that are raised by Indonesia's arguments and that, in the Panel's view, are pertinent to the
appraisal of the legitimacy of the objective. While some of these issues are interrelated, the Panel
addresses them sequentially for analytical clarity.

7.1.2.3.4.2 The status of ILUC under current international standards

7.295. Article 2.4 of the TBT Agreement provides that Members shall use relevant international
standards as a basis for their technical regulations except when such international standards or their
relevant parts would be an ineffective or inappropriate means for the fulfiiment of the legitimate
objectives pursued. Given that Article 2.4 contemplates that there may be situations where basing
a technical regulation on international standards would be an ineffective or inappropriate means for
fulfilling the legitimate objective pursued, it follows that the assessment of whether a measure's
objective is "legitimate" cannot be based solely on the measure's relationship to international
standards.

7.296. However, the Panel considers that its appraisal of the legitimacy of limiting the risk of
ILUC-related GHG emissions posed by crop-based biofuels should begin with the manner in which
ILUC is treated under the international standards cited by the parties to the dispute. The reason is
that Indonesia's arguments imply not only that the 7% maximum share and the high ILUC-risk cap
and phase-out are not based on relevant international standards, but that the very objective of the
measures - i.e. limiting the risk of ILUC-related GHG emission associated with crop-based biofuels
- is at odds with multiple relevant international standards.

7.297. Indeed, if the Panel were to share Indonesia's reading of those standards and find that the
ISO standards referred to "exclude ILUC from being taken into account"4%4 in the context of measures
seeking to regulate GHG emissions, which is the view that Indonesia asserts in the context of its
arguments under Article 2.2, then this would be highly relevant to the Panel's appraisal of the
legitimacy of the measures' objective of limiting the risk of ILUC-related GHG emissions associated
with crop-based biofuels. As the Panel has already explained when setting out its order of analysis
among the claims under the TBT Agreement, it is for this reason that the Panel began its analysis of
the claims under the TBT Agreement with the claim under Article 2.4.

7.298. The Panel has concluded, in the context of addressing the claim under Article 2.4, that
ISO 13065:2015 generally excludes ILUC effects, as indirect effects, from its methodology and that
ISO 14067:2018 specifically excludes them from the LCA methodology used to quantify GHG
emissions, but that neither of the standards contains language that precludes a regulator from
addressing ILUC through its own approach outside the standardized methodologies. Thus, the Panel
found that the standards do not cover ILUC and observed that the absence of international
harmonization does not mean that countries are prevented from taking action and developing their
own approaches to issues of concern. In other words, the conclusions reached by the Panel in the
context of its analysis of the ISO standards under Article 2.4 do not disturb, and indeed are fully
consistent with, the Panel's assessment that the objective of limiting the risk of ILUC-related GHG

494 Indonesia's first written submission, paras. 532, 599-600, 623.
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emissions posed by crop-based biofuels is prima facie a legitimate objective for the purposes of
Article 2.2.

7.299. The Panel therefore concludes, in light of its findings under Article 2.4, that the
ISO standards referred to by Indonesia do not "exclude ILUC from being taken into account" in the
context of measures seeking to regulate GHG emissions.

7.1.2.3.4.3 The existence of a risk of ILUC-related GHG emissions associated with the
production of crop-based biofuels

7.300. Indonesia argues that the stated objective is not "legitimate", on the grounds that because
ILUC can neither be observed nor measured, the measures protect against a "fictional risk" and the
regulation of ILUC-related GHG emissions is not "legitimate".4°> Among other things, Indonesia
states that ILUC is a "theoretical economic concept" of which the effects are assumed but cannot be
empirically demonstrated.4%6

7.301. The Panel observes that in the context of Article XX(b), when assessing whether a measure
is taken to protect human, animal or plant life or health, prior panels have often commenced their
analysis by determining the existence of the risk to human, animal or plant life or health (health
risk) that the challenged measure aims to reduce.*®? For instance, in EC - Asbestos, the panel
determined, as the first step in its analysis, whether chrysotile-asbestos posed a risk to human life
or health.*?® In Brazil - Retreaded Tyres, the panel began by assessing whether the accumulation
of waste tyres posed risks to human, animal or plant life or health.4°® As the panel in EC - Asbestos
observed, "inasmuch as they include the notion of 'protection’, the words 'policies designed to protect
human life or health' imply the existence of a health risk."500

7.302. In a more recent case under Article XX, the panel in Turkey — Pharmaceuticals (EU) surveyed
prior rulings under Article XX(b), (a), and (j), and concluded that panels and the Appellate Body
have generally required the regulating Member "to demonstrate, at a minimum, that the asserted
risk ... was more than a merely hypothetical possibility" and that "in the context of Article XX(b), as
in the context of the other sub-paragraphs of Article XX, a party invoking a general exception must
identify some degree of probability that the alleged risk exists".591 After recalling prior panel and
Appellate Body reports involving the approach taken to measures aimed at limiting risks, the panel
stated that:

The Panel does not consider that there is any rigid or pre-determined threshold or
evidentiary standard that should be applied in this respect. Insofar as a responding
party presents evidence and arguments demonstrating that there is a substantial degree
of probability of a specified risk to human life or health materializing, it will be easier
for the responding party to discharge its burden of proving that the challenged measure
was taken to protect against that risk, thus qualifying as a measure taken to protect
human life or health under Article XX(b). Conversely, insofar as a responding party
asserts the existence of a risk without establishing any substantial degree of probability,
such that the risk appears to be theoretical, abstract or otherwise hypothetical, it will

495 Indonesia's first written submission, para. 624 (arguing that "the alleged objective of the 7%
limitation is the protection against a risk (of ILUC GHG emissions) that can be neither observed nor quantified.
Protection against such a risk is not a legitimate objective within the meaning of Article 2.2 of the
TBT Agreement.") and para. 533 (reiterating, in the context of its arguments under Article 2.1 of the
TBT Agreement, that "[p]rotection against a risk (of ILUC GHG emissions) that can be neither observed nor
quantified cannot be the basis of a legitimate distinction within the meaning of Article 2.1 of the
TBT Agreement.")

496 Indonesia's first written submission, para. 233.

497 panel Reports, EC - Asbestos, para. 8.170; Brazil — Retreaded Tyres, para. 7.42; China - Rare
Earths, para. 7.156; Brazil — Taxation, para. 7.859; and Indonesia — Chicken, para. 7.209.

498 panel Report, EC - Asbestos, paras. 8.170, 8.182, and 8.185-8.194.

499 panel Report, Brazil — Retreaded Tyres, paras. 7.42, and 7.53-7.93.

500 panel Report, EC - Asbestos, para. 8.170. See also Appellate Body Reports, EC — Seal Products,
para. 5.197.

501 panel Report, Turkey - Pharmaceutical Products (EU), para. 7.170.
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be more difficult for the responding party to discharge its burden of proving that the
challenged measure was taken to protect against that risk.>02

7.303. The Panel sees no reason to follow a different approach in the context of Article 2.2.
Accordingly, the Panel proceeds to address whether the risk of ILUC-related GHG emissions being
caused by the production of crop-based biofuels is a risk that appears to be theoretical, abstract or
otherwise hypothetical, or is rather a risk that can be established with a substantial degree of
probability. In assessing that issue, the Panel considers that the appropriate standard of review is
whether the European Union had a reasonable basis to conclude that increasing demand for crop-
based biofuels increases the risk of ILUC-related GHG emissions.>03

7.304. The Panel recalls that Recital 81 of RED II, already quoted in full earlier in this section,
explains in relevant part that:

Indirect land-use change occurs when the cultivation of crops for biofuels, bioliquids
and biomass fuels displaces traditional production of crops for food and feed purposes.
Such additional demand increases the pressure on land and can lead to the extension
of agricultural land into areas with high-carbon stock, such as forests, wetlands and
peatland, causing additional greenhouse gas emissions.

7.305. In the Panel's view, the idea that increasing demand for crop-based biofuels increases the
risk of ILUC-related GHG emissions is a straightforward proposition. Indeed, this proposition appears
to be the logical corollary of certain known facts relating to the production of agricultural goods, and
it does not appear that Indonesia's arguments actually dispute any of those facts.

7.306. The Panel understands that because available agricultural land is limited, any increased
demand for crop-based biofuels can only be met by: (1) increasing productivity on existing
agricultural land, (2) expanding into non-agricultural land (including high-carbon stock land), or
(3) expanding into existing agricultural land at the expense of cultivation for other purposes.

7.307. The Panel does not understand Indonesia to suggest that increased demand for crop-based
biofuels can be accommodated exclusively through increased productivity yield improvements on
existing agricultural land. According to the Study Report, scientific evidence indicates that the
increase in potential yields, i.e. the yield that can be reached with current technology at optimal
conditions, ranges between 0.6% and 1.1% annually.5%4 However, there is uncertainty whether this
rate in increase in potential yield could be maintained®°>, and whether yield increases for some crops
can meet the increased overall levels of demand.

7.308. Furthermore, the Panel observes that even if any increased demand for crop-based biofuel
could be met exclusively by growing more food and feed crops on existing agricultural land, it would
remain the case that by exploiting such productivity gains to supply food and feed crops for the
purpose of producing biofuels, the additional supply of food and feed crops achieved through
productivity gains is not then available to be used for food and feed purposes. Thus, unless global
food demand were to remain fixed (or decrease), the utilization of increased yields of food and feed
crops to supply biofuel demand would mean they are not available for, and in this sense diverted
from, use for food and feed purposes.

7.309. The Panel recalls that increased EU demand for crop-based biofuels cannot be met by
expanding biofuel production destined for the EU market into non-agricultural land (including high-
carbon stock land). Under RED I and RED 1I, any biofuel crops produced in high-carbon stock land
will not be eligible to be counted towards the EU renewable energy targets on account of the
sustainability and GHG emissions criteria in Article 29. Accordingly, suppliers are incentivized to
serve the EU market either by using existing "biofuel" land (either by increasing productivity or

502 panel Report, Turkey — Pharmaceutical Products (EU), para. 7.171.

503 The Panel elaborates further on the standard of review in the context of addressing the claim under
Article 2.1, when examining various calculations leading to the classification of palm oil as a high ILUC-risk
feedstock, as well as the underlying data and assumptions.

504 Study Report (2017), (Exhibit IDN-87), p. 63, referring to Baldos & Hertel, 2016; Burney, Davis, &
Lobell, 2010.

505 Study Report (2017), (Exhibit IDN-87), p. 64.
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capturing part of the biofuel production destined to non-EU markets) or by expanding biofuel
production into existing "non-biofuel" agricultural land.

7.310. There is therefore a substantial likelihood that increasing demand for crop-based biofuel will
be met, in the case of EU demand for biofuel, by expanding biofuel production into existing
agricultural land at the expense of cultivation for other purposes. Given that the global demand for
food and feed crops has been increasing and is unlikely to decrease any time soon, it follows that
there is a substantial likelihood that food and feed production displaced by crop-based biofuel
production will expand into non-agricultural land, including into land with high carbon stock, in the
absence of significant productivity yield improvement.

7.311. The Panel understands that there is no certainty that food and feed production displaced by
crop-based biofuel production will expand into land without a previous history of agricultural
production, such as pasture areas, savannahs, or forests (i.e. non-agricultural land). The Panel also
understands that, where such expansion does occur, the land that will be converted into new
agricultural land will not necessarily be forest, peatland, or other high-carbon stock land that raises
concerns relating to GHG emissions. However, it is clear that a basic driver for deforestation is
increased demand for agricultural commodities.>%

7.312. In sum, crop-based biofuel is a product from food and feed crops, using agricultural land,
that can also used for other purposes (e.g. food). If biofuel is produced from food or feedstock
and/or agricultural land previously used for food production, the demand in food must then be met
by food production that expands into non-agricultural land or displaces other crop production, which
in turn expands into non-agricultural land, if global food demand does not decrease, and/or the
productivity does not increase, by a corresponding amount.

7.313. A review of the evidence submitted by the parties on ILUC risks associated with crop-based
biofuels suggests that this issue has received increased attention in the literature, including in peer-
reviewed publications and IPCC reports. The IPCC Report on Climate Change and Land notes that
"[blioenergy from dedicated crops are in some cases held responsible for GHG emissions resulting
from indirect land use change (iLUC), that is the bioenergy activity may lead to displacement of
agricultural or forest activities into other locations, driven by market-mediated effects". The report
further mentions that "iLUC emissions are potentially more significant for crop-based feedstocks
such as corn, wheat and soybean, than for advanced biofuels from lignocellulosic materials.">%7 While
the IPCC Report contains a statement regarding the "low confidence in attribution of emissions from
iLUC to bioenergy", the findings of the IPCC Report appear to be consistent with the findings reported
in the Study Report.>%® Both reports acknowledge the variability, and therefore uncertainty, in the
estimation of ILUC-related GHG emissions attributed to biofuels. This statement read in context
appears to address only the uncertainty and variability surrounding the attribution of a particular
ILUC effect to a particular feedstock and not, more generally, an assessment of a low confidence in
the proposition that a causal relationship exists between biofuel production as a whole and ILUC
effects.

7.314. Furthermore, the review of existing ILUC modelling studies in the Study Report, which are
concerned with the quantification of GHG emissions, reveals that the modelling estimates of ILUC-
related GHG emissions associated with biofuel demand vary depending on the study design,
methodological approach, parameter assumptions, scenarios considered, omitted factors, definitions
of specific variables and data sources. The existence of large variability in the modelling estimates
makes it difficult to assess with accuracy the specific quantity of ILUC-related GHG emissions by
specific types of conventional biofuel crops. That being said, although the number of modelling
studies on advanced biofuels is limited, available estimates of ILUC-related GHG emissions attributed
to crop-based biofuels tend to be, on average, larger than the estimates of ILUC-related GHG
emissions associated with advanced biofuels.>%° This is in large part due to the fact that, unlike
conventional biofuels, advanced biofuels do not compete directly with food and feed crop production.
This finding is consistent with the underlying assumption of RED II according to which conventional

506 See e.g. European Parliament Resolution of 4 April 2017, (Exhibit IDN-89), para. 4, noting that "73%
of global deforestation arises from the clearing of land for agricultural commodities, with 40% of global
deforestation caused by conversion to large-scale monocultural oil palm plantation".

507 IPCC Report, "Climate Change and Land", (Exhibit IDN-393), section 2.6.1.5.

508 Study Report (2017), (Exhibit IDN-87).

509 Study Report (2017), (Exhibit IDN-87), pp. 8-9.
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biofuels present a higher risk of ILUC-related GHG emissions than advanced biofuels. It follows that,
all other things being equal, the economic modelling studies corroborate, or at least do not
undermine, the conclusion that an increase in conventional biofuel demand and production increases
the risk of ILUC-related GHG emissions.

7.315. The question of whether ILUC can be directly measured, observed or precisely quantified
does not speak to whether the production of crop-based biofuels creates a risk of ILUC-related GHG
emissions. If an increase in crop-based biofuel is produced from crop land previously used for food
production, demand in food must then be met by food production that expands into non-agricultural
land or displaces other crop production which in turn expands into non-agricultural land, if global
food demand does not decrease, and/or the productivity does not increase, by a corresponding
amount. The existence of a causal link between the risk of ILUC-related GHG emissions and crop-
based biofuel production, and more specifically, the existence of a risk of ILUC-related GHG
emissions arising from increasing EU demand for crop-based biofuels, is more than "theoretical" in
the Panel's view. It is another question to try to assess whether GHG emissions associated with a
particular expansion into high-carbon stock land, or with an expansion rate of a specific crop, could
be attributed to EU biofuel demand. This, however, is not what the measures seek to achieve, as
they do not distinguish between specific drivers of expansion into land with high-carbon stock, as
explained further in the section addressing Indonesia's claim under Article 2.1.

7.316. Therefore, at the present time and subject to future technological developments, the Panel
considers that there is a risk that additional demand for crop-based biofuel increases the risk of
ILUC-related GHG emissions. The Panel does not consider the risk of ILUC-related GHG emissions
being caused by the production of crop-based biofuels to be a risk that appears to be theoretical,
abstract or otherwise hypothetical. Rather, it is a probable risk based on known facts and evidence
presented in this dispute.

7.317. The Panel concludes that there exists a reasonable basis for the European Union to conclude
that increasing demand for crop-based biofuels increases the risk of ILUC-related GHG emissions.
The Panel notes this conclusion leaves open any questions relating to the quantification of ILUC-
related GHG emissions, and it also leaves open all questions relating to whether there is a sound
basis for concluding that different conventional biofuels present different levels of ILUC risk. The
Panel returns to the latter issue in the context of the "legitimate regulatory distinction" step of the
analysis under Article 2.1.

7.1.2.3.4.4 The agricultural activities and associated ILUC and ILUC-related GHG
emissions in question occurring outside of the territory of the European Union

7.318. The Panel notes that the wording of Article 2.2 and Article XX do not speak to any territorial
or jurisdictional limitation on the scope of the measures that may be examined thereunder, and
Indonesia did not initially raise any issue in this regard in the context of presenting its arguments
under Article 2.2 (or elsewhere). In its first written submission, the European Union advanced a
series of arguments in support of its view that there is no explicit or implicit territorial limitation in
either Article XX of the GATT 1994 or in Article 2.2 of the TBT Agreement. Indonesia responded by
arguing that the objective of addressing GHG emissions in another WTO Member's territory, or
preventing biodiversity loss in the territory of another WTO Member, is not a "legitimate objective"
within the meaning of Article 2.2.510

7.319. In these circumstances, the Panel considers that its appraisal of the legitimacy of the
objective of limiting the risk of ILUC-related GHG emissions posed by crop-based biofuels should

510 Indonesia's second written submission, para. 719. Indonesia argues that the Panel need not take a
general position on whether there is a territorial or jurisdictional limitation, because there is an implied
jurisdictional limitation in the context of the specific objectives on which the European Union relies. Indonesia
refers among others to the territoriality principle in international law as the basis for accounting GHG emissions
under the UNFCCC and the Paris Agreement and for the protection agreed under the Convention on Biological
Diversity; it also argues that recognition of climate change and biodiversity as common concerns of humankind
does not support the notion that the European Union may take unilateral measures to address GHG emissions
and biodiversity loss in the territories of other States. (Indonesia's second written submission, paras. 693-719;
opening statement at the second meeting of the Panel, paras. 17-26.)
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take account of the fact that the agricultural activities and associated ILUC and ILUC-related GHG
emissions in question are mostly expected to occur outside of the territory of the European Union.

7.320. The Panel recalls that the objectives expressly listed in Article 2.2, and also those in
Article XX, provide a reference point for which other objectives may be considered to be legitimate
in the sense of Article 2.2.5!! In this connection, the Panel notes that none of the examples of
"legitimate objectives" listed in the text of Article 2.2 necessarily have any inherent jurisdictional or
territorial limitation, and it may be difficult to reconcile such a limitation with such objectives as "the
environment". Likewise, the objectives in Article XX(g) (the "conservation of exhaustible natural
resources") and (b) (the protection of "human, animal or plant life or health"), which the Panel
considers particularly relevant to its analysis for reasons already given earlier in this section, do not
have any inherent jurisdictional or territorial limitation. The Panel further notes that while
Annex A(1)(a), (b) and (c) of the Agreement on the Application of Sanitary and Phytosanitary
Measures (SPS Agreement) specify that SPS measures only include those measures applied to
protect human, animal or plant life or health "within the territory of the Member", there is no similar
textual qualification in Article 2.2 or Article XX (nor, more broadly, is there such a qualification in
the definition of TBT measures in Annexes 1.1, 1.2 and 1.3).

7.321. Past rulings by panels and the Appellate Body under the TBT Agreement and the GATT 1994
have addressed situations in which the challenged measure distinguished between products on the
basis of fishing and harvesting methods occurring outside of its own jurisdiction and territory. These
cases include US - Shrimp, US - Tuna II (Mexico), and EC - Seal Products. These prior cases suggest
that the fact that the interest being protected is situated outside the territory of the Member having
adopted the measure is not, in itself, an obstacle to the possible justification of a measure under
Article XX of the GATT 1994, or even under the TBT Agreement.

7.322. At the same time, the Panel is mindful that in prior cases, panels and the Appellate Body
have refrained from making any broad interpretative rulings on the existence of any implied
jurisdictional or territorial limitation under Article 2.2 and Article XX. In US - Shrimp and EC - Seal
Products, the Appellate Body assessed whether there was a "sufficient nexus" between the
regulating Member and the activities being regulated.>'? The Panel considers it appropriate to follow
a similar approach and focus on relevant case-specific arguments and circumstances.

7.323. As the Panel understands it, Indonesia's central argument in this case comes down to the
proposition that, through its measures, the European Union is setting "the level of protection" or
otherwise regulating activities occurring in Indonesia (and other sovereign Members), and that this
entailed an inherent conflict with Indonesia's "sovereign right to regulate those matters".>!3
According to Indonesia, relevant rules of international law (it refers to general concepts and specific
conventions) "recognise that it is for Indonesia to account for the GHG emissions and removals
taking place within its national territory and to act for the protection of the natural resources in its
territory".514

7.324. The Panel is not persuaded by this argument, because it does not consider that the EU
measures have the aim or effect of interfering with Indonesia's "right to regulate" matters falling
within Indonesia's territory or the scope of its jurisdiction. Indonesia is free to regulate matters
falling with Indonesia's territory and the scope of its jurisdiction. The EU measures govern activities

511 Appellate Body Report, US - Tuna II (Mexico), para. 313.

512 In US - Shrimp, the Appellate Body stated that "[w]e do not pass upon the question of whether
there is an implied jurisdictional limitation in Article XX(g), and if so, the nature or extent of that limitation. We
note only that in the specific circumstances of the case before us, there is a sufficient nexus between the
migratory and endangered marine populations involved and the United States for the purposes of Article
XX(g)." (Appellate Body Report, US — Shrimp, para. 133.) In EC - Seal Products the Appellate Body stated that
"the EU Seal Regime is designed to address seal hunting activities occurring 'within and outside the
Community' and the seal welfare concerns of 'citizens and consumers' within the EU member States". On that
basis, and taking into account the participants' agreement that there was a "sufficient nexus" between the
public moral concerns and activities addressed by the measure, on the one hand, and the European Union, on
the other hand, the Appellate Body did not consider it necessary to address this question of "systemic
importance" further for the purposes of resolving that dispute. (Appellate Body Reports, EC — Seal Products,
para. 5.173.)

513 Indonesia's second written submission, para. 714.

514 Indonesia's second written submission, para. 718.
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occurring within the territory of the European Union, by entities located in the territory of the
European Union.

7.325. Moreover, if Indonesia were correct, and a regulating Member could not adopt any technical
regulation with the objective of limiting activities associated with GHG emissions except insofar as
those activities occur within its own jurisdiction and territory, on the grounds that this would interfere
with one or more other Members' sovereign right to regulate those matters itself, this would
invalidate any measures that take into account DLUC and/or an LCA analysis of DLUC-related GHG
emissions. This would include not only the sustainability criteria set out in Article 29 of RED II, but
several of the other measures that Indonesia proposes as legitimate alternative measures to replace
the 7% maximum share and the high ILUC-risk cap and phase-out.

7.326. The Panel notes that the measures at issue in this dispute are concerned with land use
change as an issue related to GHG emissions, which are linked to climate change. Climate change is
inherently global in nature. Therefore, there is a nexus between EU territory and the objective of
limiting the risk of ILUC-related GHG emissions.

7.327. Moreover, the Panel does not consider that the measures can be characterized as regulating
GHG emissions outside the European Union. The measures seek to regulate whether and to what
extent products supplying the EU transport fuel market can be counted towards the EU renewable
energy targets, and to address the adverse ILUC impacts that EU demand for crop-based biofuels
could have. In this respect, the objective of RED II is to promote the use of renewable green energy
in the EU transportation sector for environmental reasons and in particular to lower GHG emissions
and to combat climate change; the European Union has assessed that the resulting increase in EU
demand for crop-based biofuel could undermine that objective; and the measures therefore regulate
EU demand for those products. Finally, the Panel observes that even though "the estimated indirect
land-use change emissions are mostly expected to take place outside the European Union, where
the additional production is most likely to be realised">!5, the ILUC-related GHG emissions from crop-
based biofuels that the European Union is seeking to limit do not exclusively arise outside the
European Union's borders and may very well occur also within the European Union's own territory.

7.328. The Panel finds that there is a sufficient nexus between the regulating Member and the
activities being regulated.

7.1.2.3.4.5 Conclusion on the legitimacy of the objective

7.329. The Panel finds that the objective of limiting the risk of ILUC-related GHG emissions
associated with crop-based biofuels is a "legitimate objective" under Article 2.2, given that this
objective falls within the scope of policies related to the conservation of exhaustible natural resources
(forests, wetlands, and peatland) and the environment more generally, and falls also within the
scope of policies directed to the protection of human, animal or plant life or health. The Panel
concludes, in light of its findings under Article 2.4, that the ISO standards referred to by Indonesia
do not "exclude ILUC from being taken into account" in the context of measures seeking to regulate
GHG emissions. The Panel concludes that there exists a reasonable basis for the European Union to
conclude that increasing demand for crop-based biofuels increases the risk of ILUC-related GHG
emissions associated with crop-based biofuels. The Panel further concludes that there is a sufficient
nexus between the regulating Member and the activities being regulated.

7.330. The Panel therefore finds that the objective of limiting the risk of ILUC-related GHG emissions
associated with crop-based biofuels is a "legitimate objective" for the purposes of Article 2.2.

7.1.2.3.5 Trade-restrictiveness, risks of non-fulfilment, and contribution to the objective

7.331. Having found that the 7% maximum share and the high ILUC-risk cap and phase-out are
aimed at fulfilling a "legitimate objective", the next step of the Panel's analysis is to arrive at a

515 European Union's first written submission, para. 46.
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"preliminary conclusion"51¢ about whether the measures are necessary to fulfil that legitimate
objective. This consists of a relational analysis based on a "weighing and balancing" of three factors:

a. the trade-restrictiveness of the measure;
b. the risks that non-fulfilment of the objective would create; and
c. the degree of contribution made by the measure to the objective.

7.332. The parties present opposing arguments in relation to each of these factors. The Panel will
address each factor individually, following which it will set out its weighing and balancing of its
findings under each factor to reach a preliminary conclusion on the necessity of the measures at
issue under Article 2.2.

7.1.2.3.5.1 Trade-restrictiveness

7.333. The Panel begins with the first factor set out above, namely the trade-restrictiveness of the
7% maximum share and the high ILUC-risk cap and phase-out.

7.334. The Panel recalls that, under the applicable legal standard and in accordance with the
ordinary meaning to be given to the terms, a technical regulation is "trade-restrictive" within the
meaning of Article 2.2 insofar as it has "a limiting effect on international trade".517 In prior cases,
panels and the Appellate Body have confirmed that a demonstration of trade-restrictiveness "could
be based on qualitative or quantitative arguments and evidence, or both, including evidence relating
to the characteristics of the challenged measure as revealed by its design and operation".>'® Where
a panel considers that the design and structure of a measure is sufficient to establish that it will
have "a limiting effect on trade", it is not necessary to make findings on the actual trade effects, or
the anticipated effects, of the challenged measure.>1°

7.335. Indonesia argues that by establishing a limitation on the total quantity of crop-based biofuels
that are eligible to count towards the 14% target in the European Union for the transport sector
(with the entirety of EU crop-based biofuel demand being essentially defined by the RED II regime)
the 7% maximum share and the high ILUC-risk cap and phase-out have, by design, a "limiting effect
on trade" insofar as crop-based biofuels are imported into the European Union.>20

7.336. The Panel agrees. Under RED II, the overall target for the share of renewable energy to be
used in the transport sector is set at 14% by 2030. The measures at issue establish an express
limitation on the total quantity of crop-based biofuels that are eligible to count towards the 14%
target. It is undisputed that the entirety of the EU conventional biofuel market is essentially governed
by the RED II regime, in the sense that there is little to no demand for biofuels not eligible to count
towards the 14% target. The crop-based biofuels subject to the 7% maximum share include (without
necessarily being limited to) crop-based biofuels imported into the European Union, and palm oil-
based biofuel is also imported into the European Union. It follows that the measures at issue have,
by design, a limiting effect on international trade.

7.337. The European Union presents several arguments aimed at showing that the 7% maximum
share and high ILUC-risk cap and phase-out are not "trade-restrictive" measures.>?! For the reasons
that follow, the Panel is unpersuaded by these arguments.

516 Appellate Body Reports, US - COOL (Article 21.5 - Canada and Mexico), paras. 5.203-5.204
(referring to Appellate Body Report, Brazil - Retreaded Tyres, para. 156.)

517 panel Reports, Australia — Tobacco Plain Packaging, para. 7.1072; and Appellate Body Reports,
Australia - Tobacco Plain Packaging, paras. 6.384-6.386.

518 panel Reports, Australia - Tobacco Plain Packaging, para. 7.1072; and Appellate Body Reports,
Australia - Tobacco Plain Packaging, paras. 6.384-6.386.

519 Appellate Body Reports, Australia - Tobacco Plain Packaging, paras. 6.392.

520 Indonesia's first written submission, paras. 563-579.

521 The European Union's position appears to be that Indonesia has failed to demonstrate that the 7%
maximum share and the high ILUC-risk cap and phase-out are "trade-restrictive" at all. However, the European
Union also presents certain arguments to the effect that the "trade impact" of the measures at issue "is
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7.338. First, the European Union stresses that the measures at issue do not "ban" the importation
of crop-based biofuels and cannot be treated as equivalent to "elimination of a product from the
market".522 In the context of seeking to establish that the challenged measures do not constitute a
"ban", the European Union observes that biofuels that are not eligible to count towards the target
"are still consumed, albeit in small quantities, in the European Union".523 In addition, it argues that
the low ILUC-risk certification ensures that the use of palm oil-based biofuel can contribute to the
renewable energy targets to the same degree as other conventional biofuels.>24

7.339. The Panel considers that the relevance of this argument to the question of whether the
measures have a "limiting effect on trade" is unclear, as a measure falling short of a complete ban
can still clearly have a "limiting effect on trade". Insofar as the European Union's position is that
since Indonesia has argued that the measures at issue (in particular the high ILUC-risk cap and
phase-out) are tantamount to a ban on palm oil-based biofuel, Indonesia needs to demonstrate that
these measures constitute a de facto ban to prove that they are "trade-restrictive", the Panel is not
persuaded. The Panel recalls that what needs to be established for the purposes of demonstrating
the trade-restrictiveness of a measure, under Article 2.2 and Article XX, is that the measure has "a
limiting effect on international trade".

7.340. Second, the European Union argues that insofar as it is correct that there is no real market
for biofuel in the European Union outside the RED II regime, such that the biofuels market was
created by the RED regime itself, it follows that the measures are part of a regime that has a trade
restricting effect only for fossil fuels, and a trade enhancing effect for biofuels. It follows from this,
the European Union argues, that the measures set a cap on the trade-restrictiveness of the public
intervention with respect to fossil fuels. It cannot be the case, the European Union argues, that
"once a Member alters the functioning of the market and restricts trade in certain products [i.e. fossil
fuels] it should do that without any limitation for the trade which was artificially created for other
products" [i.e. biofuels].>2>

7.341. The Panel considers that the logical implication of the European Union's argument is that
where a Member artificially creates a market for certain products (e.g. biofuels), any limitation on
the eligibility of which products have access to that market, including through a total ban, would not
have any "limiting effect on trade" in those products. By this logic, an amended version of RED II
that immediately set a 0% share for all crop-based biofuels would not be trade-restrictive, and thus
could not be said to be any more "trade-restrictive" than the current measure. The Panel considers
that the disciplines under Article 2.2, and for that matter under Article 2.1 and Article I11:4, apply in
the same way irrespective of whether a given market exists only because the government created
it.

7.342. Third, the European Union argues that, in assessing whether the measures at issue have a
"limiting effect on trade", the Panel should consider whether Indonesia's possible loss of exports to
the EU market "might have been compensated by an increase in exports to India and China", and
whether the high ILUC-risk cap and phase-out has import-enhancing effects with respect to
conventional biofuels from other WTO Members.>26 The European Union relies on the statement by
the panel in Australia — Tobacco Plain Packaging that, in assessing whether a technical regulation
has limiting effects on international trade, "consideration might be given to 'the value or other
importance of imports in respect of the importing and/or exporting Members concerned', as well as
'both import-enhancing and import-reducing effects on the trade of other Members'".527

minimal". (See e.g. European Union's first written submission, paras. 826 and 1344.) The Panel proceeds on
the understanding that these may be construed as arguments in the alternative, and not as concessions that
the challenged measures are in fact "trade-restrictive" (which would obviate the need for further consideration
of its arguments on that issue).

522 European Union's first written submission, paras. 822-823.

523 European Union's first written submission, para. 819.

524 European Union's first written submission, paras. 824-826.

525 European Union's first written submission, para. 827. (emphasis added)

526 European Union's first written submission, paras. 831-832.

527 European Union's first written submission, paras. 785 and 830-831 (quoting Panel Reports, Australia
- Tobacco Plain Packaging, para. 7.1088.)
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7.343. The Panel does not consider that this argument finds support in prior dispute settlement
practice under Article 2.2 or Article XX. Indeed, the panel in Australia — Tobacco Plain Packaging
itself concluded that:

We see no basis in the terms of Article 2.2 to assume, as Australia proposes, that the
effects of a technical regulation on international trade, and specifically the existence
and extent of a "trade-restrictive" effect, should be assessed only on the basis of the
effect of the measure on trade of all WTO Members, in all products that are the subject
of the technical regulation. Indeed, we consider that the adoption of that interpretation
would have the effect that a WTO Member could have no recourse to Article 2.2 of the
TBT Agreement in respect of a particular product in which its trade were being
restricted, in the event that the trade of (an)other Member(s) increased. Further,
following Australia's logic, in order to succeed in a claim under Article 2.2, a Member
would in all cases need to establish the existence of a limiting effect not only in respect
of its own exports, but in respect of the entirety of exports from all Members. This
interpretation would, in our view, diminish the rights of Members under Article 2.2.528

7.344. The Panel further notes that the specific paragraph of that panel report that contains the
sentence relied upon by the European Union in developing its argument reiterates that "the
'trade-restrictiveness' of a technical regulation need not be assessed only on the basis of the effect
of the measure on trade between all WTO Members, in all products that are the subject of the
technical regulation.">2°

7.345. The foregoing considerations apply equally to the 7% maximum share and the high ILUC-
risk cap and phase-out. While it is evident that the 7% maximum share is less trade-restrictive than
the high ILUC-risk cap and phase-out, both measures are "trade-restrictive" for the purposes of
Article 2.2 because they establish a limitation on the total quantity of crop-based biofuels that are
eligible to count towards the 14% target in the European Union, with the entirety of EU conventional
biofuel demand being essentially defined by the RED regime. The measures thereby have, by design,
a "limiting effect on trade" insofar as crop-based biofuels are imported into the European Union.530
The fact that the European Union has created the market in question does not modify this
assessment.

7.1.2.3.5.2 Risks of non-fulfilment of the objective

7.346. Having found that the 7% maximum share and the high ILUC-risk cap and phase-out are
trade-restrictive, the Panel now turns to the second factor that is taken into account in the weighing
and balancing step of the analysis, which is "the risks that non-fulfilment [of the objective] would
create".

7.347. The Appellate Body has explained®3! that Article 2.2 does not prescribe further a particular
methodology for assessing "the risks non-fulfilment would create" or define how they should be
"tak[en] account of". In some contexts, it might be possible and appropriate to seek to determine
separately the nature of the risks, on the one hand, and to quantify the gravity of the consequences
that would arise from non-fulfilment, on the other hand; in other contexts, however, it might be
difficult, in practice, to determine or quantify those elements separately with precision. In such
contexts, it may be more appropriate to conduct a conjunctive analysis of both the nature of the
risks and the gravity of the consequences of non-fulfilment, in which "the risks non-fulfiiment would
create" are assessed in qualitative terms. The Appellate Body has confirmed that "the manner of
such consideration is adaptable to the particularities of a given case."

7.348. Indonesia argues that because "ILUC cannot be observed or quantified, nor accurately
modelled", there is as a result "no basis on which to assess the gravity or risks of the non-fulfilment

528 panel Reports, Australia — Tobacco Plain Packaging, para. 7.1078.

529 panel Reports, Australia - Tobacco Plain Packaging, para. 7.1088. (emphasis original)

530 The Panel recalls that, where the design and structure of the measure is sufficient to establish that it
will have a limiting effect on trade, it is not necessary to make findings on the actual trade effects, or the
anticipated effects, of the challenged measure. (See e.g. Appellate Body Reports, Australia — Tobacco Plain
Packaging, para. 6.392.)

531 Appellate Body Reports, US - COOL (Article 21.5 — Canada and Mexico), para. 5.218.
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of the technical regulations' alleged objective".532 Thus, Indonesia's argument on this element of the
analysis substantially overlaps with the same argument(s) it makes in relation to the "legitimate
objective" and "contribution" arguments. Indonesia further argues that the fact that the European
Union has not adopted similar criteria in respect of DLUC emissions related to products other than
biofuel but which are made from the same feed or food crops as biofuel demonstrates that the
European Union itself does not consider that the non-fulfilment of the objective would be particularly
grave.

7.349. The European Union, referring to its broad policy objectives, submits in relation to this
element of the analysis that "climate change, biodiversity and related moral concerns are regarded
as values of high importance in the European Union and embedded into its constitutional fabric".533
The European Union also argues that the nature of the risks and the fact that the consequences are
far reaching and difficult to predict with certainty, as they pertain to climate change, biodiversity
destruction and absence of protection of EU public morals, mean that a qualitative analysis would
be more suitable to a quantitative one.>34

7.350. The Panel has found that the objective of the 7% maximum share and the high ILUC-risk
cap and phase-out is to limit the risk of ILUC-related GHG emissions associated with crop-based
biofuels. Having so identified the objective of the measures, the Panel considers that the risk that
the non-fulfilment of that objective would create is that the GHG emissions savings expected to
result from the promotion of crop-based biofuels through RED II would be partially undermined, or
even completely negated, by their ILUC-related GHG emissions.

7.351. The Panel reaches this conclusion based on several different considerations. First and
foremost, this understanding of the risks that non-fulfilment of the objective would create
corresponds to the understanding that is expressly set out in the ILUC Directive, Recital 81 of RED
II, and the Delegated Regulation. In the context of setting forth the stated rationale for the measures
at issue, Recital 81 of RED II, which has already been quoted in full earlier in this section of the
Report, recalls that the ILUC Directive "recognises that the magnitude of greenhouse gas emissions-
linked indirect land-use change is capable of negating some or all greenhouse gas emissions savings
of individual biofuels, bioliquids or biomass fuels". This is repeated in Recital 4 of the Delegated
Regulation.

7.352. Additionally, the parties themselves appear to share the same understanding. In its
submissions, the European Union refers to this potential consequence.>3> Indonesia states that it
understands that "the 7% limitation and the high ILUC-risk cap and phase-out allegedly seek to
avoid that GHG emissions savings resulting from using biofuel are undone by so-called ILUC GHG
emissions.">3¢ Indonesia appears to accept this understanding of the risks that non-fulfilment would
create. In discussing the "risks that non-fulfilment would create", Indonesia states that "the risk
allegedly addressed by both the 7% limitation and the high ILUC-risk cap and phase-out is that the
use, in the European Union, of biofuel made from feed and food crops, especially oil palm crop-based
biofuel, does not lead to emission savings because of DLUC GHG emissions related to the cultivation
of displaced crops".>3”

7.353. The Panel is not of the view that consideration of "the risks that non-fulfilment [of the
objective] would create" necessitates the quantification of the risks, or an attempt to establish the
degree of probability of those risks materializing. Rather, and as the Appellate Body has explained>38,
in some contexts it may be possible to quantify the gravity of the consequences that would arise
from non-fulfilment, whereas in other contexts this may be assessed in qualitative terms. The Panel
notes that in some cases, prior panels have identified "the risks of non-fulfilment" of the objective
in terms of one or more simple corollaries flowing from the objective identified. For example, in
Australia - Tobacco Plain Packaging, the panel found that the objective of the measures was
"to improve public health by reducing the use of, and exposure to, tobacco products", and found
that "the nature of the risk of not fulfilling the TPP measures' legitimate objective" was that "public

532 Indonesia's first written submission, paras. 650-652.

533 European Union's first written submission, para. 844.

534 European Union's second written submission, paras. 269-281.

535 European Union's first written submission, paras. 43, 232, and 727.

53¢ Indonesia's second written submission, para. 757 (referring to European Union's first written
submission, paras. 43, 101, 107, 121, 232, 841, 1335, 1336, and 1354.)

537 Indonesia's second written submission, paras. 824-825.

538 Appellate Body Reports, US - COOL (Article 21.5 — Canada and Mexico), para. 5.218.
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health would not be improved, as the use of, and exposure to, tobacco products would not be
reduced."53°

7.354. The Panel therefore finds that the "risks that non-fulfilment [of the objective] would create"
are that GHG emissions savings resulting from the promotion of conventional biofuels through RED II
are partially undermined, or even completely negated, by their ILUC-related GHG emissions. As
already noted above, avoiding GHG emissions is a central element in combating climate change, in
itself a key objective of current international and domestic efforts. The foregoing considerations
apply equally to the 7% maximum share and the high ILUC-risk cap and phase-out, given that the
Panel considers that both measures have the same objective.

7.1.2.3.5.3 Contribution to the objective

7.355. Having considered the first two factors that inform the weighing and balancing step of the
analysis, the Panel now turns to the third factor, which is the degree of contribution made by the
measures to their objective.

7.356. The present case has several parallels with Brazil - Retreaded Tyres, and therefore the Panel
considers it useful to briefly summarize the Appellate Body's analysis in that dispute.

7.357. The measure at issue in Brazil - Retreaded Tyres, namely, a ban on imports of retreaded
tyres, was particular in at least two respects. First, the import ban formed part of a comprehensive
policy designed and implemented by Brazil to deal with the public health and environmental
consequences of waste tyres. As the Appellate Body recognized, "certain complex public health or
environmental problems may be tackled only with a comprehensive policy comprising a multiplicity
of interacting measures".>*% Consequently, the Appellate Body noted, it may prove difficult in the
short term "to isolate the contribution to public health or environmental objectives of one specific
measure from those attributable to the other measures that are part of the same comprehensive
policy".>4! Second, the Appellate Body considered that the results obtained from, for example,
certain preventive actions to reduce the incidence of diseases, "can only be evaluated with the
benefit of time".>42 It referred, in this connection, to "measures adopted in order to attenuate global
warming and climate change".

7.358. The Appellate Body in Brazil - Retreaded Tyres was thus confronted with the particular
challenge of assessing the contribution of a measure that formed part of a broader policy scheme,
and that was not yet having, or likely itself to produce, an immediately discernible impact on its
objective. The Appellate Body thus sought to determine whether the measure was "apt to make a
material contribution" to its objective.>*3 It ultimately found that the broader regulatory scheme was
designed to induce changes in the practices and behaviour of commercial actors in order to reduce
the number of waste tyres generated and, thereby, to reduce the risks to human, animal, and plant
life and health arising from the accumulation of waste tyres.>**

7.359. In the present case, the 7% maximum share and the high ILUC-risk cap and phase-out do
not take the form of a ban on imports of any crop-based biofuel. However, the measures have, by
design, a limiting effect on EU demand for and consumption of all crop-based biofuels, and will by
2030 eliminate RED II-induced EU demand for and consumption of those crop-based biofuels
deemed to be high ILUC risk. As with the import ban at issue in Brazil - Retreaded Tyres, the
objective of the measures is related to the protection of human, animal or plant life or health (which
the Appellate Body accepted "is both vital and important in the highest degree".)>*> Furthermore, it
appears to be common ground between the parties in this case that it is not possible to quantify the
extent to which the 7% maximum share and the high ILUC-risk cap and phase-out contribute to the
objective of limiting the risk of ILUC-related GHG emissions associated with crop-based biofuels. The
measure at issue in Brazil - Retreaded Tyres was likewise one that did not have an immediately
discernible impact on its objective. In these circumstances, the Appellate Body accepted that a

539 panel Reports, Australia - Tobacco Plain Packaging, para. 7.1287.
540 Appellate Body Report, Brazil - Retreaded Tyres, para. 151.
541 Appellate Body Report, Brazil - Retreaded Tyres, para. 151.
542 Appellate Body Report, Brazil - Retreaded Tyres, para. 151.
543 Appellate Body Report, Brazil - Retreaded Tyres, para. 150.
544 Appellate Body Report, Brazil - Retreaded Tyres, para. 154.
545 Appellate Body Report, Brazil - Retreaded Tyres, para. 144.
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measure could be considered "necessary" even if the contribution of the measure "is not immediately
observable">#¢, and considered that the relevant standard was whether the measure was apt to
make a material contribution to its objective.

7.360. The Panel considers that the 7% maximum share and the high ILUC-risk cap and phase-out
are apt to make a material contribution to the objective of limiting ILUC-related GHG emissions
associated with crop-based biofuels. The measures have, by design, a limiting effect on EU demand
for and consumption of all crop-based biofuels and will by 2030 eliminate RED II-induced EU demand
for and consumption of those crop-based biofuels deemed to be high ILUC risk. It follows that the
measures are apt to make a material contribution to the objective of limiting ILUC-related GHG
emissions associated with crop-based biofuels. In light of the design and intended operation of the
7% maximum share and the high ILUC-risk cap and phase-out, the Panel considers that there is a
direct correlation between their aptitude to contribute to their objectives and their degree of trade-
restrictiveness.

7.361. Indonesia submits that there are several reasons why the 7% maximum share and the high
ILUC-risk cap and phase-out "would not be capable">47 of contributing to their stated objective. The
Panel has elected to address most of these arguments elsewhere in its analysis, either in the context
of assessing whether the objective of limiting ILUC-related GHG emissions associated with crop-
based biofuels is a "legitimate objective" or in the context of the "legitimate regulatory distinction"
step of the analysis under Article 2.1.

7.362. Forinstance, Indonesia argues®*® ILUC cannot be observed or measured and therefore there
is no evidence showing that oil palm crop-based biofuel exported from Indonesia into the
European Union will cause ILUC. Indonesia argues that it is therefore impossible to establish a causal
link between the cultivation of food and feed crops for producing biofuel in one geographical location,
and the growing of crops in another geographical location. As a result, Indonesia argues that it is
not possible to quantify the contribution, if any, of the limitation on the importation of the cap and
phase-out to the stated objective.

7.363. The Panel considers this argument to be pertinent to the assessment of whether the
objective of limiting ILUC-related GHG emissions associated with crop-based biofuels is a "legitimate
objective" and has elected to address it in that context. The Panel found that there exists a
reasonable basis for the European Union to conclude that increasing demand for crop-based biofuels
increases the risk of ILUC-related GHG emissions. The Panel therefore considers that this argument
does not undermine its conclusion that the high ILUC-risk cap and phase-out is apt to make a
material contribution to the objective of limiting the risk of ILUC-related GHG emissions associated
with crop-based biofuel.

7.364. Indonesia also argues>*® that even if the European Commission's new ILUC methodology is
taken at face value, this methodology fails to demonstrate that the cap and phase-out contributes
to preventing ILUC GHG emissions, and in fact it is likely to increase GHG emissions. The reason is
that reducing the consumption of oil palm crop-based biofuel in the European Union in favour of
rapeseed or other crop-based biofuel would reduce the amount of rapeseed oil or other crops
produced for food purposes by an equivalent amount, which may therefore trigger ILUC effects
elsewhere in the world. The phase-out of palm oil-based biofuels may also result in a shift towards
palm oil being supplied for food and feed purposes in the European Union, which would not be subject
to the sustainability and GHG emissions saving criteria under RED I and RED II. Finally, even if the
cap and phase-out could actually limit global consumption of palm oil, the high yield and the high-
carbon sequestration value of oil palm, compared to other oil crops, means that ILUC GHG emissions
would likely increase.

7.365. The Panel notes that the issues raised by Indonesia relating to potential substitution effects
are also raised in the context of the "legitimate regulatory distinction" step of the analysis under
Article 2.1. The Panel considers it appropriate to address these arguments together with other
aspects of the design and operation of the measure in that context. The Panel notes that its

546 Appellate Body Report, Brazil - Retreaded Tyres, para. 151.

547 Indonesia's first written submission, paras. 630 and 642.

548 Indonesia's first written submission, paras. 233, 631-632 and 643-644; second written submission,
para. 169.

549 Indonesia's first written submission, para. 634.
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conclusions under Article 2.1 do not undermine its conclusion that the high ILUC-risk cap and phase-
out is apt to make a material contribution to the objective of limiting the risk of ILUC-related GHG
emissions associated with crop-based biofuel.

7.366. Indonesia further argues>3® that because the high ILUC-risk cap and phase-out targets
existing crop production for which the alleged emissions have already occurred in the past, as well
as feedstock produced from yield increases to existing land, such production does not cause ILUC
because it does not result in additional land use. In its view, this further undermines the ability of
the measures at issue, and in particular the high ILUC-risk cap and phase-out, to contribute to their
objective.

7.367. The Panel notes that the issues raised by Indonesia are also raised in the context of the
"legitimate regulatory distinction" step of the analysis under Article 2.1. The Panel considers it
appropriate to address these arguments together with other aspects of the design and operation of
the measure in that context. Here again, the Panel notes that its conclusions under Article 2.1 do
not undermine its conclusion that the high ILUC-risk cap and phase-out is apt to make a material
contribution to the objective of limiting the risk of ILUC-related GHG emissions associated with crop-
based biofuel.

7.368. Indonesia also argues®5! that even if it could be shown that biofuel production leads to ILUC
GHG emissions and those emissions could be accurately estimated and calculated, those new GHG
emissions would likely be very low. According to Indonesia, and as explained in the Expert Opinion
of Professor Finkbeiner, biofuel only accounts for around 1% of the world's land use change
emissions. In addition, given that the initial ILUC emissions are amortized over time, if the
European Union's objective is to reduce overall GHG emissions in the atmosphere, ILUC emissions
from biofuel production constitute a negligible part of such emissions. Indonesia adds®>2 that any
reduced demand in the EU biofuel sector can be remedied by increased demand for palm oil-based
biofuel in third countries.

7.369. The Panel does not consider that the contribution that the 7% maximum share and the high
ILUC-risk cap and phase-out are apt to make to their objective (i.e. limiting ILUC-related GHG
emissions associated with crop-based biofuels) is undermined by the fact that the measures focus
only on a relatively narrow aspect of the problem of GHG emissions, and directed only at the
European Union's own demand and consumption of biofuels. It is often the case that a given measure
will "only address[] a specific component of the overall risk">>3 it pertains to. A fortiori, in the context
of a global issues like climate change and GHG emissions the assessment of whether a single
measure taken by a single Member is apt to make a material contribution to its objective cannot be
directed at the global impact of the measure in quantitative terms.

7.370. Rather, a "contribution" exists "when there is a genuine relationship of ends and means
between the objective pursued and the measure at issue".>>* That is the case here. The measures
seek to address certain negative externalities of the European Union's policy promoting the use of
renewable energy sources in the transport sector. Therefore, insofar as the measures aim at
correcting a specific aspect of that policy, it is to be expected that the measures' contribution will be
limited to that specific element.

7.371. The Panel concludes that, while it is not possible to quantify the extent to which the 7%
maximum share and the high ILUC-risk cap and phase-out contribute to the objective of limiting the
risk of ILUC-related GHG emissions associated with crop-based biofuels, the measures are apt to
make a material contribution to the objective of limiting ILUC-related GHG emissions associated with
crop-based biofuels. The conclusion follows from the fact that the 7% maximum share has, by
design, a limiting effect on EU demand for and consumption of all crop-based biofuels, and from the
fact that the high ILUC-risk cap and phase-out has, by design, a limiting effect on EU demand for
and consumption of those crop-based biofuels deemed to be high ILUC risk.

550 Indonesia's first written submission, para. 639.

551 Indonesia's first written submission, para. 637.

552 Indonesia's second written submission, paras. 1267, 1310.
553 panel Report, Brazil - Retreaded Tyres, para. 7.214.

554 Appellate Body Report, Brazil - Retreaded Tyres, para. 210.
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7.1.2.3.5.4 Weighing and balancing of the three factors

7.372. Having considered the trade-restrictiveness of the measures, the risks that non-fulfiiment of
their objective would create, and the degree of contribution made by the measures to the objective,
the Panel now proceeds to the "weighing and balancing" of these factors in order to reach a
"preliminary conclusion" on the necessity of the measures at issue.

7.373. In the context of considering these three factors individually, the Panel has concluded that:

a. The 7% maximum share and the high ILUC-risk cap and phase-out are trade-restrictive
for the purposes of Article 2.2 because they establish a limitation on the total quantity of
crop-based biofuels that are eligible to count towards the 14% target in the
European Union, with the entirety of EU conventional biofuel demand being essentially
defined by the RED regime. While it is evident that the 7% maximum share is less trade-
restrictive than the high ILUC-risk cap and phase-out, both measures thereby have, by
design, a limiting effect on trade insofar as crop-based biofuels are imported into the
European Union. The fact that the European Union has created the market in question
does not modify this assessment.

b. The 7% maximum share and the high ILUC-risk cap and phase-out have the objective of
limiting the risk of ILUC-related GHG emissions associated with crop-based biofuels, and
the risk that non-fulfilment of that objective would create is that the GHG emissions
savings expected to result from the promotion of crop-based biofuels through RED II would
be partially undermined, or even completely negated, by their ILUC-related GHG
emissions.

c. While it is not possible to precisely quantify the extent to which the 7% maximum share
and the high ILUC-risk cap and phase-out contribute to the objective of limiting the risk
of ILUC-related GHG emissions associated with crop-based biofuels, the measures are apt
to make a material contribution to the objective of limiting ILUC-related GHG emissions
associated with crop-based biofuels. This conclusion follows from the fact that the 7%
maximum share has, by design, a limiting effect on EU demand for and consumption of all
crop-based biofuels, and from the fact that the high ILUC-risk cap and phase-out has, by
design, a limiting effect on EU demand for and consumption of those crop-based biofuels
deemed to be high ILUC risk.

7.374. The Panel appreciates that the exercise of "weighing and balancing" implies that the
flexibility of such an exercise does not allow for the setting of pre-determined thresholds in respect
of any particular factor, and therefore the Appellate Body has stated that it does "not see that
mandating in advance a pre-determined threshold level of contribution would be instructive or
warranted in a necessity analysis".>>> Thus, a panel may be found to have erred insofar as it
considers that it is required to apply a standard of "materiality" as a generally applicable pre-
determined threshold in its "contribution" analysis.5%®

7.375. Having said this, the Panel notes that in every case where a panel or the Appellate Body has
found that a measure is apt to make a material contribution to the fulfiiment of its objective, the
preliminary conclusion reached in the context of the weighing and balancing step has been that the
measure is necessary. This includes cases where the measure was highly trade-restrictive, including
cases where the measure was an outright ban on the importation or sale of the products at issue
(including for example Brazil - Retreaded Tyres and US - Clove Cigarettes). Indeed, the
Appellate Body has suggested that the only circumstance in which a panel could end its analysis at
this juncture and find that a measure is more trade-restrictive than necessary based on the
"weighing and balancing", and not continue with a comparison of the measure against the proposed
alternative measures, would be if the measure "makes no contribution to the achievement of the
legitimate objective".3%7

7.376. The Panel preliminarily concludes that the measures are necessary to fulfil their objective,
on the grounds that they are "apt to make a material contribution" to the achievement of that

555 Appellate Body Reports, EC - Seal Products, para. 5.215.
556 Appellate Body Reports, EC - Seal Products, para. 5.216.
557 Appellate Body Report, US - Tuna II (Mexico), fn 647 to para. 322.
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objective, and that this is the requisite degree of contribution required in the circumstances of this
case having weighed and balanced their trade-restrictiveness and the risks that non-fulfilment of
the objective would create.

7.1.2.3.6 Alternative measures

7.377. The Panel has reached the preliminary conclusion that the 7% maximum share and the high
ILUC-risk cap and phase-out are necessary under Article 2.2. Accordingly, the next and final step of
the analysis of the necessity test under Article 2.2 is a comparison of the challenged measures with
possible alternative measures.

7.378. Indonesia initially identified four possible alternative measures to the high ILUC-risk cap and
phase-out, and one possible alternative measure to the 7% maximum share. In its second written
submission, Indonesia identified two further alternative measures, and also indicated that the
European Union "could even combine the removal of the 7 % limitation with any of the reasonably
available alternative measures that have been identified by Indonesia in respect of the high ILUC-
risk cap and phase-out".>>® Indonesia identified an additional alternative measure in its opening
statement at the second meeting of the Panel. The Panel therefore proceeds on the understanding
that Indonesia has identified eight alternative measures, of which one is specific to the 7% maximum
share, with the others being proposed as alternatives to both the 7% maximum share and the high
ILUC-risk cap and phase-out.

7.379. The Panel will proceed to individually examine the eight less trade-restrictive alternative
measures that have been identified. According to Indonesia, the 7% maximum share and the high
ILUC-risk cap and phase-out are more trade-restrictive than necessary to fulfil a legitimate objective,
because the following measures are reasonably available to the European Union, that would make
an equivalent contribution to the stated objective, while being less trade-restrictive:

a. reduce GHG emissions in respect of risks arising within the European Union's own territory;

b. extend the European Union's GHG emissions accounting to other agricultural products
using a LCA analysis in accordance with international standards;

c. offer technical and financial support to assist Indonesia in its efforts to preserve forests;
d. tax meat and dairy products to drive down global feed demand;
e. remove the 7% maximum share or set it at a higher level;

f. replace the 7% maximum share and high ILUC-risk cap and phase-out with "properly
designed low ILUC-risk criteria" applied to all food and feed crop-based biofuels;

g. label fuel as ILUC risk when sold to consumers purchasing fuel to drive their cars; and

h. introduce a certification requirement for all major food and feed crops addressing DLUC-
related GHG emissions.

7.380. Before reviewing these measures individually, the Panel considers it useful to recall certain
aspects of the applicable legal standard that will guide its analysis of the alternative measures
proposed by Indonesia.

7.1.2.3.6.1 The purpose of identifying alternative measures
7.381. The Panel recalls that consideration of less trade-restrictive alternative measures is a

conceptual tool to analyse whether the measures at issue are more trade-restrictive than
necessary.>>® The question that a panel seeks to answer in considering possible alternative measures

558 Indonesia's second written submission, para. 863.
539 See e.g. Appellate Body Reports, Australia - Tobacco Plain Packaging (Honduras), para. 6.461; US -
Tuna II (Mexico), para. 320; and US - COOL (Article 21.5 - Canada and Mexico), para. 5.200.
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is whether there are one or more less trade-restrictive measures that the regulating Member could
adopt to replace a challenged measure.

7.382. Accordingly, a panel must be satisfied that any proposed alternative measure is indeed less
trade-restrictive than the measure at issue, that it is reasonably available to the regulating Member,
and that it would make an equivalent contribution to the challenged measure's objective.>%0 As
indicated above, all these elements of the comparative analysis are cumulative. The Appellate Body
has confirmed that a measure's objective serves as "the benchmark" against which a panel must
assess the degree of contribution made "by proposed alternative measures".>%! Thus, in assessing
whether a proposed alternative measure would make an equivalent contribution to the challenged
measure's objective, it is important to start this analysis by clearly identifying the objective that
serves as the benchmark.

7.383. The Panel has identified the objective of the 7% maximum share and the high ILUC-risk cap
and phase-out as limiting the risk of ILUC-related GHG emissions associated with crop-based
biofuels. The Panel has also found that this is a "legitimate objective", and the Panel has further
found that the measures at issue are apt to make a material contribution to that objective.
Accordingly, to establish that the measures are more trade-restrictive than necessary at this juncture
of its analysis, the Panel would need to be satisfied that one or more of the proposed alternatives
would make an equivalent contribution to the objective of limiting the risk of ILUC-related GHG
emissions associated with crop-based biofuels and that these alternatives are less trade-restrictive
than the challenged measures.

7.384. The Panel considers that it is necessary, but not sufficient, that any proposed alternative
measure be less trade-restrictive, be reasonably available, and make an equivalent contribution to
the objective of limiting the risk of ILUC-related GHG emissions associated with crop-based biofuels.
The Panel must further consider whether any proposed alternative is correctly viewed as an
alternative to, or rather as complementary to, the 7% maximum share and the high ILUC-risk cap
and phase-out. In Brazil - Retreaded Tyres, the Appellate Body upheld the panel's finding, made in
the context of applying the necessity test in Article XX(b), that certain alternatives proposed by the
complaining Member were "complementary" to the challenged import ban, and constituted "mutually
supportive elements of a comprehensive policy to deal with" waste tyres and "[t]herefore, these
measures cannot be considered real alternatives to" the import ban.*%? As the underlying panel
observed, "it is possible that different measures may address different aspects of the same risk and
complement each other towards addressing this risk".>63

7.385. While the Appellate Body has not had occasion to elaborate further on the distinction
between alternative and complementary measures, the distinction would seem to be reasonably
straightforward. Necessity tests under Article 2.2 and Article XX do not prevent a regulating Member
from taking more than one measure at the same time to fulfil any given objective. By way of
illustration, a technical regulation that laid down GHG emissions standards for scooters that have a
limiting effect on trade (in respect of non-compliant scooters) could not be shown to be more trade-
restrictive than necessary via a demonstration that introducing a subsidy for homeowners to install
solar panels (or purchase electric bikes, or electric cars) would make at least an equivalent
contribution to the reduction of GHG emissions. Such measures would in principle be
complementary, not alternative, measures.

7.386. An alternative measure is therefore one that either could not co-exist with a challenged
measure as it currently stands, or that could co-exist but whose implementation alongside the
challenged measure would negate or render redundant or immaterial the contribution that the
challenged measure is apt to make to its objective. A complementary measure is one that could co-
exist with a challenged measure as it currently stands, and whose implementation alongside the
challenged measure would not negate or render redundant or immaterial the contribution that the
challenged measure is apt to make to its objective.

560 Appellate Body Reports, US - Tuna II (Mexico), para. 322; and US - COOL, para. 471.
561 Appellate Body Reports, US - COOL, para. 387.

562 Appellate Body Report, Brazil - Retreaded Tyres, para. 211. See also ibid., para. 172.
563 panel Report, Brazil - Retreaded Tyres, para. 7.213.
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7.1.2.3.6.2 Assessment of the alternative measures proposed by Indonesia

First proposed alternative: reduce GHG emissions in respect of risks arising within
the European Union's own territory

7.387. Indonesia argues®®* that if the European Union is concerned about reducing emissions
related to fuel consumption in the transport sector, it could first focus on reducing GHG emissions
and achieving its Paris Agreement commitments in respect of risks arising within its own territory.
According to Indonesia, such measures, unlike the measures at issue, would be consistent with the
principles of the Paris Agreement and the commitments the European Union has assumed
thereunder towards supporting the GHG emissions mitigation efforts of developing countries.
Indonesia observes that tackling GHG emissions at home is the basis for accounting for GHG
emissions under the United Nations Framework Convention on Climate Change and the Paris
Agreement. Indonesia notes that there is considerable scope for the European Union to first address
challenges at home, taking into account that the European Union is the world's third largest CO»
emitter and faces several climate change and sustainability challenges within its own territory.
Therefore, Indonesia argues, taking measures to reduce GHG emissions within its own territory
would make an equivalent contribution to the European Union's stated objective and would be
significantly less trade-restrictive.

7.388. The European Union responds®®> that it has adopted a comprehensive set of policies to
reduce GHG emissions within the European Union.>%¢ It adds that it has long recognized the
importance of forests and the negative effects of deforestation within EU territory, as reflected inter
alia in the 2013 Forest Strategy, the Land Use, Land Use Change and Forestry regulation and its
commitments under the Kyoto Protocol. Thus, the measures "form one component of a broader,
coherent policy approach” and "Indonesia's argument's fail to account for the existing and future
measures in this sector which have already been announced and which complement those measures
taken to address the effects of stimulating crop production for certain biofuels.">%” In any event, the
European Union argues that regulating exclusively "at home" in the European Union cannot achieve
an equivalent contribution because of the asymmetries between the sources of concern (emissions
and biodiversity loss) and where their effects manifest themselves, given that the expansion of palm
oil production comes at the expense of tropical forests, which are some of the most biodiverse areas
of the globe. The European Union adds that insofar as this alternative measure is explicitly premised
on the concept that the European Union is constrained to addressing issues of global concern "at
home", Indonesia has applied an incorrect and unduly restrictive analytical framework.

7.389. The Panel observes that Indonesia's first proposed alternative measure, i.e. that the
European Union should first focus on reducing GHG emissions and achieving its Paris Agreement
commitments in respect of risks arising within its own territory, appears to be unrelated to the
specific objective pursued by the 7% maximum share and the high ILUC-risk cap and phase-out.
This proposed alternative appears to be an alternative objective related to GHG emissions that the
European Union should pursue, and not an alternative measure that would make an equivalent
contribution to its chosen objective of limiting the risk of ILUC-related GHG emissions associated
with crop-based biofuels. In addition, the Panel does not see why the 7% maximum share and the
high ILUC-risk cap and phase-out could not co-exist with a measure aimed at reducing GHG
emissions in the European Union's own territory. Given that the measures at issue have a focus that
is different from the proposed alternative, the challenged measures would continue to be apt to
make a material contribution to their objective if they operated alongside the proposed alternative.
As such the first alternative appears to be complementary, and not a genuine alternative, to the EU
measures at issue.

564 Indonesia's first written submission, paras. 659-663; second written submission, paras. 849-851;
and opening statement at the second meeting of the Panel, paras. 67-69.

565 European Union's first written submission, paras. 853-857; second written submission, paras. 292-
296; and opening statement at the second meeting of the Panel, paras. 108-109.

566 The European Union refers to such policies as the Emissions Trading System (ETS), CO, standards
for vehicles, the energy efficiency directive, the effort sharing regulation, the Land Use, Land Use Change and
Forestry regulation and it is working on measures to increase supply chain transparency and minimize the risk
of deforestation and forest degradation associated with products placed on the EU market. (European Union's
first written submission, para. 853.)

567 European Union's second written submission, para. 294.
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Second proposed alternative: extend GHG emissions accounting to other agricultural
products using LCA analysis in accordance with international standards

7.390. Indonesia argues>®8 that because "the iLUC of one agricultural activity is always the dLUC of
another agricultural activity">%°, the European Union could "extend its GHG emissions accounting to
other agricultural products". According to Indonesia, measuring DLUC instead of ILUC would be a
much more accurate way of measuring GHG emissions associated with land use and would be in
accordance with international standards, and extending GHG emissions accounting to other
agricultural products would "make a greater contribution to the alleged objective of reducing GHG
emissions associated with land-use"57% because it would apply to a wider scope of products, including
palm oil supplied for food and feed purposes in the European Union. It would also be less trade-
restrictive "by avoiding a de facto ban on the importation of oil palm crop-based biofuel and palm
oil used to produce that biofuel".>”! Indonesia explains that this second alternative "builds on the
fact that any alleged concerns about (significant or high) ILUC GHG emissions are concerns about
DLUC emissions of oil palm destined for non-EU biofuel demand or possibly other agricultural
products.">72 In other words, "[a]ny alleged concerns about ILUC GHG emissions are in fact concerns
about DLUC emissions of oil palm destined for non-EU biofuel demand and of other agricultural
products.">73

7.391. The European Union responds®’# that this second alternative measure "would be significantly
more demanding in technical and administrative terms">73, and would require years of preparation
to implement whereas the climate emergency requires immediate action, and therefore would not
make an equivalent contribution.>’® Furthermore, the European Union argues that the objective of
addressing ILUC emissions is to identify the net impact of stimulating demand for a specific raw
material and therefore analysing exclusively DLUC emissions does not present a full picture. In this
connection, the European Union explains that it follows an approach that is "targeted in terms of the
crops concerned and the nature of the demand for those crops", and that "accounting only for DLUC
of any agricultural crop would result in an approach that would target both the increase of crops
demand for nourishing the world population and the increase due to the EU renewable energy
policy."577

7.392. The Panel observes that Indonesia's second proposed alternative measure i.e. that the
European Union should extend its GHG emissions accounting to other agricultural products using a
LCA analysis in accordance with international standards, may be understood as being indirectly
related to the specific objective pursued by the 7% maximum share and the high ILUC-risk cap and
phase-out. The Panel accepts that the ILUC of one agricultural activity is always the DLUC of another
agricultural activity.>”8 Therefore a comprehensive scheme accounting for the DLUC-related GHG
emissions of a wide range of products other than biofuels could potentially contribute to limiting the
risk of ILUC-related GHG emissions associated with crop-based biofuels.

568 Indonesia's first written submission, para. 663; second written submission, paras. 852-855; and
opening statement at the second meeting of the Panel, paras. 70-85.

569 Indonesia references Section 2.1.2 of the Finkbeiner Expert Opinion, (Exhibit IDN-126).

570 Indonesia's first written submission, para. 663.

571 Indonesia's first written submission, para. 663.

572 Indonesia's second written submission, para. 854.

573 Indonesia's opening statement at the second meeting of the Panel, para. 70.

574 European Union's first written submission, paras. 858-863; second written submission, para. 297-
303; and opening statement at the second meeting of the Panel, paras. 110-112.

575 European Union's second written submission, para. 298.

576 European Union's second written submission, para. 299.

577 European Union's second written submission, para. 302. The European Union explains that "there is a
difference between the expansion of agricultural land induced purely by the increasing demand for food and
expansion that is the (direct and indirect) consequence of an increase demand for crops for fuel production.
Both phenomena may raise environmental concerns, but while nutrition is an essential human need, using
biofuels for transport is certainly not as essential and, moreover, there are alternative sources of renewable
energy that can be used for transport. The moral concerns addressed by the EU renewable energy policy are
therefore specifically linked to the effects on climate change and biodiversity of the expansion of production of
crops that can be used for biofuels and which is due to an increase of EU demand of that category of biofuels,
not by the production of any agricultural commodity for all potential end uses." (European Union's second
written submission, para. 303.)

578 Given this, if DLUC were accounted for in every agricultural product, ILUC would no longer need to
be accounted for; indeed, doing so, assuming quantifiability, would amount to double-counting.
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7.393. However, leaving aside the feasibility of the European Union administering a more global
scheme to account for the DLUC-related GHG emissions of all agricultural products imported into its
territory, and the question of whether this would be a less trade-restrictive measure, such a measure
would not negate or render redundant or immaterial the contribution that the 7% maximum share
and the high ILUC-risk cap and phase-out make to the objective of limiting the risk of ILUC-related
GHG emissions associated with crop-based biofuels. The reason is that only a fraction of the
agricultural products produced in the world are imported to and consumed in the European Union.
Thus, for this measure to be a real alternative, at a minimum all countries in the world would have
to create and administer the same scheme. Until such time as all countries adopt a uniform scheme
to regulate the DLUC of all agricultural products and ban any further crop expansion into non-
agricultural land, measures like the second proposed alternative will remain a complementary
measure, and not a genuine alternative, to the 7% maximum share and the high ILUC-risk cap and
phase-out.

Third proposed alternative: offer technical and financial support to assist Indonesia
in its efforts to preserve forests

7.394. Indonesia argues®’® that the European Union could offer technical and financial support to
Indonesia, in accordance with its commitments under the Paris Agreement, to help preserve forests.
Indonesia offers several examples of successful bilateral cooperation to preserve forests in Indonesia
and in other developing countries. Indonesia comments on the European Union's observation that it
has provided development assistance to Indonesia by stating that this "does not address why it
considers that technical and financial support helping Indonesia to meet its NDC is not an available
less trade-restrictive measure".>80 Indonesia responds to the European Union's mention of the
smallholder pathway by observing that this "bears no connection to whether it is impractical">8! to
adopt this alternative measure, and by reiterating its arguments against the restrictive definition of
"smallholders" in the Delegated Regulation.

7.395. The European Union responds>82 by stating that it has offered development assistance to
Indonesia which has been used "to deliver sustainable growth and address global challenges" and
mentions the smallholder pathway low ILUC-risk criteria. The European Union argues that in
essence, Indonesia asks the European Union to pay Indonesia to help mitigate the environmental
impacts of palm oil production rather than to seek to avoid further stimulation of demand for that
feedstock in the European Union. The European Union observes that Indonesia does not make clear
how much the European Union should pay, nor what type of technical support it would require from
the European Union, making this alternative measure so general and undefined that the
European Union struggles to understand how such an alternative could contribute to the
European Union's objectives. In any event, the European Union emphasizes that it already supports
initiatives in developing countries, including in Indonesia, to increase sustainability>83, and therefore
Indonesia's alternative is "not an alternative but at best a complementary measure".584

7.396. The Panel observes that Indonesia's third proposed alternative measure i.e. offering
technical and financial support to assist Indonesia in its efforts to preserve forests, may be
understood as being indirectly related to the specific objective pursued by the 7% maximum share
and the high ILUC-risk cap and phase-out. The Panel accepts that insofar as measures are in place

579 Indonesia's first written submission, para. 664; second written submission, paras. 856-858; and
opening statement at the second meeting of the Panel, paras. 86-89.

580 Indonesia's second written submission, para. 857.

581 Indonesia's second written submission, para. 858.

582 European Union's first written submission, paras. 864-866; second written submission, paras. 304-
308; and opening statement at the second meeting of the Panel, paras. 113-123.

583 The Eur